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P-ROCEEDI-NGS
2: 51 p.m

CHAI RMAN CGRI FFI'S:  Good afternoon, | adies
and gentl enen. Let ne call to order the 6th of
Decenber, 2005 afternoon hearing of the Board of
Zoni ng Adjustnent of the District of Colunbia.

My name is Ceoff Giffis, Chairperson.
Joining ne today is the Vice-Chair Ms. MIller and M.
Et herly of course, our esteenmed nenber on the Board.
Representing the National Capital Planning Comm ssion
with us is M. Mann. And | do not believe we wll
have a Zoni ng Conm ssioner with us this afternoon on
our hearing cases.

Copies of today's hearings are avaiable
for you. They are | ocated where you entered into the
hearing room

|'"'mgoing to be very quick so we can get
onwiththis and | first of all appreciate everyone's
patience with us. As you may be well aware, we had a
| ong norning, but nore inportantly, we had a federal
case. That's kind of a colloquialism isn't it?
Anyway, the FVMBZA was call ed to order and we di spensed
with that.

That bei ng sai d, of course all proceedi ngs

before the Board of Zoning Adjustnent are recorded.
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They are being recorded, the official transcript, by
the court reporter sitting on the floor on ny right.
Several things attendant to that. First
of all, I would ask that everyone turn off their cel
phones and beepers, or put themon vibration so that
we don't have the disruption of the proceedi ngs and
the transm ssion. Also, | wuld ask that all people
that are planning to testify before the Board or
address the Board, if they would fill out two w tness
cards. Wtness cards are available on the table into
the hearing room and also the table in front;
believe, yes, where you'll provide testinony. Those
two cards should go to the court reporter prior to
comng forward to speak to the Board so that obviously
we can give you credit for all those inportant
statenents that you'll nmake on the record.

When comng forward, make yourself
confortabl e, have a seat. You w || need to state your
nanme and address for the record once and make sure
your m crophone is on. "Il give direction if that
isn't the case.

The order of procedure for special
exceptions and variances is first we hear from the
applicant in their case presentation. Secondly, we

wi Il hear from any Governnment agencies reporting on
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the application. Third, we wll hear from the
Advi sory Nei ghborhood Conm ssion within which the
property is | ocated. Fourth, wll be persons or
parties in support of an application. Fifth wuld be
persons or parties in opposition to an application.
Sixth, finally, we'll hear fromthe applicant again,
any rebuttal wtnesses or summation and closing
remar ks.

Cross exam nation is permtted by all the
applicant and parties in the case. The ANC within
whi ch the property is located is automatically a party
in the case and therefore will be able to conduct
cross exam nation as they see fit.

The record wll be closed at the
conclusion of the hearing, so | imgine we wll get
t hrough both cases on our afternoon schedule full
heari ngs today. So it should be understood that
record woul d be cl osed except for any material that is
specifically needed by the Board and we will be very
specific on what material is needed and requested and
when it should be into the Ofice of Zoning.

It's I nport ant to understand that
obviously because the record we're creating here
before us here today is that record of which we w ||

del i berate on and we will not get information outside
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of the record. And therefore, we wll ask that you
make sure that you have all of your information,
testinmony or witten submssions into the record
before the close of the hearing.

The Sunshine Act requires that the Board
conduct all its hearings in the open and before the
public. W do on occasion enter into executive
session both during or after a hearing on a case
Executive sessions are used by the Board nostly to
review the record on a case, but also it can be used
to deliberate on cases. This is in accordance with
our rules, regulations and procedures. It is alsoin
accordance wth the Sunshine Act.

The decision of this Board, as 1've
i ndi cated, nust be based exclusively on the record
that's created before us today and the record that's
created in the open and before the public so that we
ask peopl e present today not engage board nenbers in
conversation outside of our public process in the
heari ng room t oday.

Very well. At this tinme actually, let nme
ask all those people present today that wll be
provi di ng testi nony or antici pate providing testinony
if you woul d pl ease stand and gi ve your attention to

Ms. Bailey fromthe O fice of Zoning on ny far left,
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if you're going to present to the Board.

M5. BAI LEY: Pl ease raise your right hand.

(The witnesses were sworn.)

CHAI RMAN GRI FFI'S:  Excellent. Thank you
all very much and thank you, Ms. Bailey, and a good
af ternoon to you.

M. My will also be joining us fromthe
O fice of Zoning for our afternoon session. He wll
be out shortly.

At this time then we can entertain any
prelimnary matters. Prelimnary matters are those
which rel ate to whether a case will or shoul d be heard
t oday. Request for postponenents, continuances,
w t hdrawal s, whether proper and adequate notice has
been provided; these are elenents of prelimnary
matters.

| f you do not believe that a case should
go forward today or you are not prepared to go forward
wth a case, you think there's a prelimnary matter
for the Board's attention, |I'd ask for you to cone
forward and have a seat at the table in front of us.

"Il ask Ms. Bailey if she's aware of any
prelimnary matters for the Board.

M5. BAILEY: M. Chairman and nenbers of

t he Board, good afternoon. Staff does not have any,
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CHAI RVAN GRI FFI' S:  Excell ent. Then either
| spoke too fast or no one has prelimnary matters.
I n which case, why don't we call the first case in the
af t er noon.

M5. BAI LEY: Application No. 17398 of
Jason Lefebure, pursuant to 11 DCMR Section 3103. 2,
for a variance fromthe floor area ratio requirenents
under Subsection 1321.2; that's the proposed H Street,
N. E. Commercial Overlay District, Zoning Comm ssion
Case No. 04-27, and a variance from the rear yard
requi renents under Section 774 to allowthe renovation
and third floor addition to an existing building for
comercial use. The property is |ocated in the HS/ C
2-A District at premses 510 H Street, N E., Square
832, Lot 14.

CHAI RMVAN GRI FFI'S:  Thank you very nuch.

MR. RAY: Good afternoon. M/ nane is Todd
Ray and I'mwth Studio 27 Architecture.

CHAI RMAN GRI FFI'S:  And your address?

MR, RAY: |s 1600 K Street, N W

CHAI RVAN GRI FFI'S:  And you' re representi ng
the applicant, is that correct?

MR. RAY: That's correct.

CHAI RMAN GRI FFI'S: Okay.
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MR RAY: I'"'m the architect. "' m just
going to quickly -- | made this as brief as possible
realizing that the tine is precious, but 1'"mgoing to
read it very quickly.

Qur current condition, which is this
buil ding right here. Subject building is |ocated at
510 H Street, N E. It's currently two stories and
occupi es about 75 percent of the site area. The
bui | di ng and t he adj acent buil dings are all zoned C 2-
Aand it's within the new H Street Overl ay.

The building currently has a certificate
of occupancy for retail space on the first floor and
a billiard parlor.

The aspiration of the applicant is to
renovate the existing building and add a third fl oor
to extend the comerci al space. The first floor wll
remain retail and the upper two floors wll be
owner/occupi ed commerci al space. The total building
is proposed to be wwthin the 2.5 FAR which is all owed
currently as a by-right, as a matter of right within
the overlay, but it does exceed the 1.5 that is
all owed wi thin the by-right commercial use within that
overlay. W're seeking a variance for an FAR a rear
yard, the parking requirenments and to allow for this

proposed expansi on.
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Wthin the H Street Overlay the FAR with
a facade preservation credit; which we are saving our
facade, is 1.5 FAR for non-residential wuse, 1is
allowed. The by-right FAR for the building is 2.5,
whi ch does assune a residential conponent.

The rear yard setback is 15 feet over a
20-f oot hei ght above the ground, but yet due to the
irregular nature of the site that we have, the setback
actually jogs, and through sone further conversation
we've actually found that we can use an average of
that setback, so we're no |onger going to require or
request that aspect of the variance.

And t hen we have the parking requirenents
whi ch are for two parking spaces which are nine by 19
due to that irregular site condition in the rear,
which is back in this area. You can see how our
property line jogs here and therefore our setback is
] ogged. But we're looking for two parking spaces
right back in here. And we cannot get two nine by 19
par ki ng spaces, but we can get nine-by-approximtely
18-foot parking spaces. So it's pretty close.

Qur exceptional situation and practica
difficulties. The applicant's exceptional situation
is the -- actually how the size of our building and

the site that it's |located on, the existing building
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and the |ot. The building was built prior to the
current Zoning Regulations and specifically it was
built before the overlay. It's currently two-story
commercial and it does not account for any sort of
future residential conponent to be added to this
buil ding, which is what the overlay district or the
overlay woul d aspire.

The residential conponent would require
additional circulation in addition to that and an
additional neans of egress which would create a
distinct practical difficulty due to the m ninal
buil ding site and the building site width and | engt h.

The existing building is too close to the
rear property line and creates a practical difficulty
to accommodate the 19-foot |ong parking spaces. And
so we also seek that those spaces can be just |ess
than 19 feet.

The relief request wll not be of
substantial detriment to the public good or the
overall zone plan. The renovation wll preserve the
exi sting facade. The aspiration is to renovate this
negl ected and unoccupied building and wll be a
conplenent to the massing that is next toit, as well
as for the overall 2.5 massing aspiration of this

ar ea.
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And so we have multiple letters of support
from nei ghbors and businesses that are within the
file.

And so with that, 1'Il rest.

CHAI RMAN GRI FFI'S:  Excellent. Thank you
very much. Just for clarification, let ne see if |
understand. What you just indicated is that -- what?
Qbvi ously you need the FAR variance fromthe overl ay
because there's a requirenent that 1is actually
different than the standard regulations in the C2
zone, one that only allows .5 other, rather than
residential because this is in aresidential priority
area. |s that correct?

MR. RAY: Exactly. It has a residential
overl ay.

CHAI RMVAN GRI FFI'S:  Ckay. And the parking
di mensions, is there a new subm ssion? Wat sheet is
this? Well, in any case, they're | abel ed as conpact
car spaces.

MR. RAY: Right.

CHAI RVAN GRI FFI'S:  Nunber one and nunber
t wo. And you said you can't neet the 19-foot
di mension, is that correct?

MR. RAY: That's right. W can get al nost

18. Is that what it is? W can get 18 feet.
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CHAI RMAN GRIFFI'S: Right. Ei ghteen. On,

| "' m under st andi ng now. Good. Ckay. The property
line wasn't showi ng perfectly on that reproduction.
And then there's another one in here that | thought
was good. Okay. Very well.

And then renoval of the rear yard of
course because you have found in the regul ati ons t hat
you can do a -- and in that odd shape which is part of
your uni queness, your practical difficulty in the
par ki ng conpl i ance.

MR. RAY: That's correct.

CHAIRVAN GRIFFIS: It actually neets the
rear yard requirenent. kay. And do | wunderstand
correctly this is -- we have the dinension of this
building. It's alnost a row dwel ling-type di mension,
19-feet wde, is that correct?

MR. RAY: Exactly. Center line to center
l'ine.

CHAIRVAN GRIFFI'S:  If you were going to
have a m xed use, you have in your witten subm ssion
sonet hi ng about a two-hour corridor and stair and al
that, but let's just put in practical terns. The
issue is if you have a m xed use, neaning if you have
residential on top of retail or comrercial, there has

to be a separation and that takes space?
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MR. RAY: Exactly.

CHAI RMAN GRI FFI S: Ckay. So you need
another stair to get into all that?

MR. RAY: Right.

CHAIRVAN GRIFFI'S: | see. And then your
point is that there's not a lot left over?

MR. RAY: | do have a circul ati on di agram
if you would want to see it. But basically what
happens, when you do insert this other stair and get
the required hallway widths, it basically eats away at
al nost the entire core of the building spacially.

CHAI RMVAN (Rl FFI S: And what is .5? How
much is that FAR and in floor area for the -- or
actually wusable area in the building? Is that a
floor? Is it a floor and a half?

MR. RAY: It's alnost a half of a floor.

CHAIRVMAN GRIFFI'S:  Half a floor?

M5. BAILEY: Half a floor.

CHAI RMAN GRI FFI'S: M goodness graci ous.
kay. Good enough. |"m pretty clear. Any ot her
gquestions?

(No audi bl e response.)

CHAI RVAN CRI FFI S: You're saving the
facade? Is this in a historic district?

VR. RAY: I[t's not in an historic
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district, but they do give an extra .5 FARif you save
it and it's in wonderful condition.

CHAI RMVAN Rl FFI S: And just for ny
edification, what's the reviewof savingit? It's not
in historic. I[t's just that you're saving it.
Because you're not saving sonme of the bays, is that
correct?

MR. RAY: No, we're saving --

CHAI RVAN GRIFFI'S:  The projection bays?
O are they all --

MR. RAY: The projection bays are actually
additions and so they're not part of an historic
f acade.

CHAl RMAN CGRI FFI'S: | see.

MR. RAY: And so we are renoving those.

CHAI RVAN GRI FFI'S:  Ckay. Excellent. Very
interesting. And so it would all be |ooked at from
the zoning adm nistrator. He would | ook to see, you
have maintained the facade and therefore the FAR
cal cul ati ons happens that way?

MR. RAY: Exactly.

CHAI RVAN GRI FFI S: Good. I don't have
anything el se. Any other questions?

(No audi bl e response.)

CHAI RVMAN GRI FFI'S:  Very well. |Is the AND
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represented today, 67

(No audi bl e response.)

CHAI RVAN CRI FFI S: Ckay. Not noti ng.
Very well. Let's goto the Ofice of Planning, which
M. Parker is with us.

MR. PARKER  Good afternoon.

CHAI RMVAN GRI FFI'S:  Good afternoon.

MR. PARKER. My nanme is Travis Parker with
the O fice of Planning.

W did recommend in favor of this
application. W found the building to be unique for
the request that was made in that it currently the
building is retail on the ground floor and conmerci al
above. It was designed with the retail conmponent, so
the only matter or right solutions would be either to
create a new residential third floor, which would
require a third entrance as well as a new entrance on
t he back which would conprom se the building as well
as the facade that's being saved, or to create a
residential situation out of the second and third
floors, which the current second fl oor i s not desi gned
for and woul d al so change the | ayout of the buil ding.

I'd also like to note that the requested
variance is not different for the fact that it's in

the overlay. The bonus that they receive for keeping
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their existing facade makes the matter of right non-
residential FAR 1.5, which it is under the underlying
zone of C-2-A. So, the overlay doesn't change what
would be a matter of right or what would be all owed
W thout this variance whatsoever. And that sort of
| eads into our substantial detrinment argunent.

W didn't feel that this would be a
detrinment to either the underlying zone or to the new
H Street Overlay for several reasons. This project
has been in the works since prior to the H Street
Overlay and in fact the H Street Overlay hasn't
received a final approval yet, although it is in
ef fect because it has been set down.

Secondly, this building is unique inits
| ayout and therefore whereas other buildings up and
down H Street in the residential subarea or other
sitesinthis residential subarea have the opportunity
for larger residential buildings. This is an existing
two-story 19-foot wide site that is largely unique in
both the overall H Street Overlay and especially the
residential subarea. So, we feel that it neets al
three of the variance tests.

As far as the parking test, there sinply
isn't room behind the existing building for 19 foot.

They can get two 18-foot parking spaces, so we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




[ —

N

w

N

62

(o]

\‘

(o]

(o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

recommend in favor as well of the variance fromthe
parking to allow two 18 by ni ne spaces.

CHAI RMAN GRI FFI'S:  Excellent. Thank you
very nmuch. And in your analysis nowhere did it conme
up that this would potentially be a use variance, is
that correct?

MR. PARKER  That's al ways a di scussi on.
The O fice of the Attorney General has nai ntained t hat
since the use is allowed in the base zone, the
changi ng of the FAR becones an area of variance rat her
than a use variance, yes.

CHAI RVAN GRI FFI'S:  Excel l ent. COkay. Very
hel pful .

Very well. Any other questions fromthe
Board? Ms. Mller?

VICE-CHAIR M LLER: | just have a question
about your statenent on page 4 where you say the bl ock
IS unique. And |I'm wondering, is this particular
resi dence uni que, or building unique on the -- you
know, is it different from the other ones on the
bl ock?

MR PARKER. Well, | think it is. That
stat enent cones fromthe di scussi on of the residenti al
subar ea. And this block is wunique wthin the

residential subarea in that it is the block with the
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hi storical storefronts on it and the resident subarea
was created wth the idea of new residential
buil dings. So this block is unique in that and that's
why | nmade that statenent in that section because it
was addressing the residential subarea of the H Street
Overlay. | think further this particular property is
unique within its area just by its design and its
existing two-level commercial over retail.

VICE-CHAIR M LLER: Thank you.

CHAI RVAN GRI FFI S: Excel | ent. Anyt hi ng
el se?

(No audi bl e response.)

CHAI RMAN GRI FFI S: Excel l ent report and
anal ysi s.

Does the applicant have any cross
exam nation of the O fice of Planning?

MR. RAY: | do not.

CHAl RMVAN GRIFFI'S:  Very well. Not noting
anything else, M. Parker, thank you very much. W
appreciate it. It was an excellent report.

Let's nove ahead to other Governnent
reporting agencies. | don't have any notes that we
have any ot her subm ssions.

We have now just received, however, the

ANC s letter signed by the chairman of ANC 6-C.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




[ —

N

w

N

62

(o]

\‘

(o]

(o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

| s the appl i cant representativeinreceipt
of this?

MR. RAY: | just received this a few
nmonments ago as wel | .

CHAI RMAN GRI FFI'S:  Ckay. Board nenbers,
we'd have to waiver this in of course as it is not
tinmely. 1'Il let nenbers take a nonent to conment on
that. |Is there an objection to waivering that into
t he record?

(No audi bl e response.)

CHAI RVAN GRIFFI'S: None noted. | would
take it it is the consensus of the Board to waiver it
into the record. It does note that a six to one, one
abstention, to obtain the overlay zone plan -- what
does it say? Ah, right. ANC 6-C voted to support the
zoni ng overlay and deni ed the application.

MR. RAY: That was a typo.

CHAI RVAN GRI FFI'S:  I'm not under st andi ng
what this is.

MEMBER ETHERLY: Based on the reading of
it, I would say that they're opposed, although the
letter at its final sentence appears to just
granmatically m sspeak. It seens to indicate that the
ANC is supporting the zoning overlay, but | would

suggest that it appears that they are in opposition.
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CHAIRMAN GRIFFIS:  Yes, | would read it

the same way. Are you aware of that?

MR. RAY: This was surprising to us and
we've had two neetings with the ANC, you know, two
different tinmes and at our |ast presentation they in
summary said that they would support us based upon
what the O fice of Planning position was going to be.
And then to receive this letter and I know the haste
that they put it together in and I'm a little
surprised at the outcone of what this letter 1is
because this was news to us.

CHAI RVAN GRI FFI'S:  Ckay. M. Parker, were
you aware at all?

MR. PARKER As of 10 m nutes ago.

CHAI RMAN GRI FFI S: Ckay. Ckay. Good
enough. It does seemto suggest that it is in fact
contrary to the purposes of a new devel oping area
contrary to purposes to the zoning overlay, the new
pl an.

Now t hen t hey' re tal ki ng about and they're
indicating that they would support nmaintaining the
requi renents of the overlay; ny words, and therefore
woul d deny the application.

Noting that there isn't a representative

here to give a fuller briefing, |I think it's fairly
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straightforward on what that neans.

We'l|l draw attention to the Capitol Hil
Restoration Society also, Exhibit 27. And they were
indicating that it also did not find anything unique
about the property and we're not supportive of the
application. Are you aware of that?

MR. RAY: W receive that letter as well.
And | can say that both the ANC as well as the Capitol
Hill organization, it seenmed as though their primry
concerns were not wwth the project itself as nuch as
the precedent that it would be setting. And so, we
have provi ded t he uni queness argunment and | think that
we' ve actual ly had supportive comrent at each of those
presentations about the uniqueness of the project.
However, if they begin to accept that now, they'd
begin setting a precedent and that's our prinmary
concern because we are the first test case with this
overlay district.

CHAIRVAN GRIFFI'S: R ght. Interesting.

MR, RAY: Ckay.

CHAI RVAN GRI FFI'S:  Anyt hi ng el se?

VICE-CHAIR MLLER  Were you there when
they voted, or were you at different neetings with the
ANC?

MR, RAY: W were there for this, but |
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didn't think that this vote was what they were tal king
about and it didn't seem you know -- am |
m srepresenting that?

MS. CHOE: No, you're not. W were not

there when they took this particular vote. What they

voted --

CHAI RVAN GRI FFI'S:  She's got to get on the
m ke.

MR, RAY: Yes. You need to cone up and
fill out a card, but you can fill these out in a
nonent .

M5. CHOE: Ckay.

MR RAY. State your nane.

MS. CHOE: My understanding is that we
were not present when they took this particular vote.
VWat we were present for was a vote by the ANC to
wite the letter, but the decision was not either to
support or to oppose the project.

CHAI RMAN GRI FFI'S:  Can you st ate your name
and address for the record?

M5. CHCE: Nane, Senan Choe. Address is
4721 Rosedal e Avenue, Bethesda, Maryl and, 20814.

CHAI RVAN CRI FFI S: And you're with the
architecture firnf

M5. CHCE: Yes, |'mwith Studio 27.
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CHAI RVAN GRI FFI'S: I ndeed. Okay. | don't

understand that at all.

M5. CHOE: Ckay.

CHAI RVAN (Rl FFI S: There was a vote to
wite a letter?

M5. CHOE: Yes.

VICE-CHAIR M LLER. WAs the vote to wite
the letter that you' re referring to on Novenber 9th?

M5. CHOE: Yes.

VICE-CHAIR M LLER.  Ckay.

CHAIRVAN GRIFFIS: So they all stood up
and the ANC said, "How many are in favor of witing a
letter,” and they said, "Aye," and one said, "No, |I'm
going to hold back on that one. | don't know about
witing letters."”

VWhat was going to beinthe letter? There
wasn't any substance to it?

MR. RAY: They were going to hold comment
until they had talked with the Ofice of Planning
But when they took the vote, | think it was basically
this actually, was not to support it because they were
concerned about the overlay district. But it was
actually very unclear. | can say that we were rushed
through. W actually didn't get to present all of our

argunment and they took a vote and then it cane to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




[ —

N

w

N

62

(o]

\‘

(o]

(o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

cl osure because we were very late in the night.

And so, and then we spoke with two nenbers
of the ANC where we thought that we had positive
support, and so they said that they would wite a
letter for us. And then we received this letter today
and have not had an opportunity. |'ve placed calls to
find out if thisis truly what -- | nean, they've gone
into witing here and this nust be their position.
And so | think we have to take themat this position.
But curiosities that | would draw is that it says
we're in the H Street NE  Comercial Overlay
District. W'reinthe residential overlay district.
There are just inconsistencies withinthe |etter that
| think have beari ng.

CHAl RMAN Rl FFI S: | ndeed. Ckay.
Anyt hi ng el se? Any other questions? Carifications?

(No audi bl e response.)

CHAI RMAN GRI FFI'S:  kay. Let's nove ahead
then. It is inportant to note good background on the
ANC. W' ve already highlighted the other letter that
cane in in opposition. That's the only letters of
opposition or actually substantive letters talking
about the elenents of the case outside of that which
we have nunerous letters of support from adjacent

nei ghbors. Ch, |'m sorry. W have the H Street
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Communi ty Devel opnment Corporation also on the record
as indicating that they are in favor and supportive of
the application and talk to the nerits of the case.

Am | m ssing anything el se?

MR. RAY: | think not. | think we nade
great efforts actually to contact all of the nei ghbors
and also talk to the H Street Devel opnent Cor p.

CHAIRVAN GRIFFI'S: And there's primarily
street frontage retail on this bl ock?

MR. RAY: That's correct.

CHAI RMVAN GRI FFI'S:  And a doctor's office,
is that right? Didn't | see the eye doctor sign one
of these? Okay. There it is.

Anyt hi ng el se then?

(No audi bl e response.)

CHAI RVAN GRIFFI'S:  Very wel | . If there
are no other formal subm ssions, let nme ask if there
are people present in Application 17398 to provide
testinony, persons in support, persons in opposition
of the application?

(No audi bl e response.)

CHAI RMAN  GRI FFI S: Not noting anybody
present to provide testinony, let's nove ahead to any
closing remarks that you m ght have.

MR RAY: | just reinforce the reality
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that we do have a lot of letters of support fromthe
nei ghbor hood and we' ve made great efforts in a | ot of
di scussions with the Ofice of Planning as this whole
overlay district has evolved and we've tried to be
really supportive and help, you know, work through
sone of the details of that.

CHAI RMAN GRI FFI'S:  Excellent. Thank you
very  rmuch. Any | ast comment s, guesti ons,
clarifications required by the Board?

(No audi bl e response.)

CHAIRVAN GRIFFI'S: |Is the Board prepared
to nove forward on this case? Ready? Very well. |
think it's expeditious to do our deliberation under a
nmotion. | would nove approval of Application 17398,
that would be froma variance to the floor area ratio
under 1321.2 and also the -- where is it, the variance
from the parking dinmension requirenents for the
premses at 510 H Street N.E. and would ask for a
second.

VI CE-CHAIR M LLER:  Second.

CHAI RMAN GRI FFI'S:  Thank you very much.
| think the last coment by the applicant's
representative of course is the fact that there's a
ot of letters of support in the application. | think

that's inportant, but that's not the basis of which I
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would form ny deliberation. Rat her, mnmy form of
deli beration on the elenments in the record that speak
to the test requirenents of which we have to | ook at
this and that 1is the uniqueness and practical
difficulty in conplying with the intent and purpose of
the zone plan and nap.

Otentimes we have letters of support or
i n opposition that speak to the substance of those and
there are sone in here that do, but it's not kind of
a voting case. W line themup, how nmany for and how
many agai nst.

VWhat's interestingis the ANCtal ked about
in their case, not neeting uni queness on this. And |
think it was i nportant to understand t hat perhaps they
weren't seeing the overlay requirenents and how it
woul d be mai ntained. There is sone issue that there
wasn't a lot of detail on it. But also the Capitol
Hill Restoration Society raised the sane thing.

| would go to the Ofice of Planning and
al so the applicant's testinony on this and show t hat
there is incredi ble uniqueness to this just withinthe
C-2-A District. That is a mxed zone district and
this is an established, obviously an existing site
that is | ooking to be added on to in order to bring it

into a contenporary or a fuller use. Based on that
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fact, we have a dinensional size dim nished
uni queness.

Al so, the uni queness of the existence of
the retail already in an area that is not mapped for
that with the overlay. M. Parker fromthe O fice of
Planning nmentioned that this is an overall unique
block within the overall overlay and | think that's
substantial and substantive to |ook at as we | ook at
the requirenments for that. But even so, w thout those
specific HS overlay requirenents, in terns of bringing
in what is allowable or pushed into C2 and that is
this mxed use. It's oftendifficult and certainly in
this dinensional |ot has been shown in the 19-foot
wide to fit two stairs enclosed and have m xed used
not on full floors, or maybe on full floors, you know,
and maybe hal f here and half there circul ati on becones
difficult and problematic. Certainly that arises out
of the shape and uni queness of the site and rises to
the practical difficulty.

The di nensi on requi renent s of t he parki ng,
| think, are also very straightforward in terns of the
exi sting condition of the building, the siting of the
bui | di ng, the di m ni shed di nension at the rear of open
space, but also the unique cutting of the property

[ ine through the back which doesn't allowfor the ful
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di mensi onal of 19 feet in the parking area that woul d
be required in the regul ations.

"Il leave it at that and open it up to
any others that have any other coments or
del i beration on the case. Yes? No? Anything?

(No audi bl e response.)

CHAl RMVAN ORI FFI S: | think it's also
inportant to take -- | nean, M. Parker | think was
maybe a little tentative, but | think was direct in
| ooking at this and | was surprised not to see a use
vari ance di scussioninthe Ofice of Planning's report
comng in because we often do, even in a dinension
requi renents and sonme of the residential zones, but
certainly in the mxed zone as uses are fluctuated
through and I think M. Parker's words were absol utely
correct in assessing the fact that this is an area
di rensional requirenent that we're |ooking at and
therefore the relief being sought is not use-rel ated,
but rather utilization-related; that is, it's based on
t he amobunt of square footage one utilizes, but not on

the fact of whether you can have that type of use or

not .

I s that enough tine?

VICE-CHAIR M LLER Vell, 1 was just
trying to assess it. | mean, | think that part of
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what we |ooked at was the practical difficulty of
bei ng; and you probably have already said that, the
configuration of changing it to residential was not
real ly possi bl e because of the snmall ness and al so t hat
they would have to ruin the facade. So they would
al so be doing danage to the integrity of the building
that way. But | think you covered nost of the points.

CHAI RVAN GRI FFI'S:  Any ot her comment s?

(No audi bl e response.)

CHAl RVAN GRI FFI S: If we don't have any
ot her comments, then we do have a notion before us
t hat has been seconded. Very well. 1'd ask for al
those in favor to signify by saying aye. Aye.

VI CE-CHAIR M LLER:  Aye.

MEMBER ETHERLY: Aye.

MEMBER MANN:  Aye.

CHAI RVAN GRI FFI'S:  And opposed?

(No audi bl e response.)

CHAI RVAN GRI FFI'S:  Abst ai ni ng?

(No audi bl e response.)

CHAI RVAN GRIFFI'S: M. Bailey?

MS. BAILEY: M. Chairnman, thank you. The
Board has recorded to approve the application as
anmended, M. Chairnman. The vote is 4, 0, 1. M.

Giffis nade the notion, Ms. MIler second. M. Mnn,
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M. Etherly are in agreenent. W don't have a Zoning
Comm ssi on nenber present with us today.

And are we doing a full or summary order?

CHAI RMAN GRI FFI S: The issue, board
menbers, i s whether we i ssue a summary order or can we
address substantially the ANC which is in opposition?

Ms. Monroe, do you have an opinion on
whet her we could issue a sunmary order on this?

M5.  MONRCE: Yes, | have an opinion.
Wul d you like --

CHAI RVAN GRI FFI'S: No.

M5,  MONRCE: No, because the ANC is a
party.

CHAI RVAN GRI FFI'S: | ndeed.

M5. MONRCE: And it's a party in
opposi tion.

CHAI RVAN GRI FFI'S: Very well. We'Ill issue
a full order on this.

Good. Anything el se?

(No audi bl e response.)

CHAI RVMAN GRI FFI'S: M. Bailey, thank you
very much. Thank you, all, very much. W appreciate
it.

MR. RAY: Thank you for your tine today.

CHAIRVAN GRIFFI'S: W'l | get to that ful
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order as soon as possible. Thank you very nuch.

MR. RAY: (Okay. Thank you.

CHAl RVAN CRI FFI S: Appreciate it. And
enj oy the afternoon.

Thank you, M. Parker.

Let's nove ahead to the next case.

V5. BAILEY: Application No. 17399 of Lot
74 LLC and Vasal Jahanbin, pursuant to 11 DCMR
Sections 3103.2 and 3104.1 for a special exception
under 2514.2 to allow the regulation applicable to
that portion of alot in alesser restrictive use zone
district to be extended to that portion of the ot in
a nore restrictive use zone district, a special
exception under Section 2108 to reduce the anmount of
requi red parking for the commercial portion of the
devel opment by no nore than 25 percent, a special
exception wunder Section 214 to |ocate accessory
par ki ng spaces el sewhere than on the sane | ot on which
the primary use is | ocated, a special exception under
Section 411.11, from the roof structure setback
requi renents, and a variance fromthe R-4 m ni nrum| ot
area requi renents under Section 401.3. Al of thisis
to allowthe construction of a comrerci al buil di ng and
two flats, wth accessory parking in the Arts/C 2-A

District at prem ses 1939 19th Street, NW |It's also
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| ocated in Square 305 on Lots 72, 73 and 74. The
property is zoned R-4.

CHAI RVAN GRI FFI'S: A very good afternoon.

VR. COLLI NS: Good afternoon, M.
Chai r man.

CHAI RVAN GRI FFI S: Hopefully we've been
entertaining you for the past three hours.

MR. COLLINS: It's been interesting.

CHAI RVAN GRI FFI'S: | ndeed.

MR.  COLLI NS: My nane is Christopher
Collins with the Law Firmof Hol |l and & Kni ght. Seated
to ny right is Joshua Adler from the applicant and
seated to ny far right is Dale Stewart from Core
Architects.

|"d like first of all just to call to the
Board's attention the fact that there is a revised
hearing notice in this case which is different than
the one that Ms. Bailey read which identifies five
areas of relief, and this is a revised public hearing
notice that was generated by the O fice of Zoning and
it's a special exception under Section 2514.2, which
was di scussed. A special exception under Section 214
to locate accessory parking spaces el sewhere than on
the sane | ot where the principal use is | ocated. No.

3, a special exception under Section 411.11 fromthe
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roof structure requirenents. Four, a variance from
the R-4 zone mninum| ot area requirenents of Section
401. 3. And five, a variance from the residential
recreation space requirenents of Section 773.

CHAI RMAN GRI FFI' S:  Good.

MR. COLLINS: | just want to bring that to
your attention so that there's no m sunderstandi ng.

MS. BAILEY: M. Chairnman, excuse ne, just
for the record | just wanted to note that | read from
t he public hearing notice.

CHAI RMAN GRI FFI'S:  Ri ght.

M5. BAILEY: So that woul d be anended.

CHAI RMVAN GRI FFI'S:  Okay. Thank you.

MR COLLI NS: And that was, right, the
anmended, the revi sed public hearing noticeis what |I'm
referring to.

CHAI RMAN GRI FFI' S: Good.

MR. COLLINS: Thank you. The application
before you today has five areas of relief as |
identified and it is newconstruction. It sounds |ike
alot, but they are all related to each other to all ow
t he construction of a m xed use retail and residenti al
project in an area that's known as t he Duke Overl ay or
the Duke Planning Area by the Ofice of Planning.

It's an area along U Street where there is a focus on
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redevel opnent encour agenent of devel opnent of a m x of
uses including the residential and the retail that
we're identifying here.

We have three special exceptions and two
variances and I'll go through themin just a summary
fashi on.

First of all, Section 2514.2 is to extend
t he use height and bul k regul ati ons of the Arts/C 2-A
zone 34' 8" south into the R4 zone. And the secondly,
a speci al exception under Section 214 to | ocate two of
the accessory residential parking spaces for the
building that's going to be in the Arts/C 2-A zone to
| ocate themto be behind the flats in the R4 portion
of the project. And then finally, Section 411.11, the
roof structure special exception. This was originally
advertised or originally filed as an application or
the roof structure relief was to ne a setback request.
And since the time of the filing, the Board has
deci ded the case 17109 | believe that indicated that
fromthe side wall there is no requirenent for side
setback and so therefore we do not need a setback
requi renent, but what we do still need under Section
411.11, as the architect will explain, that in further
di scussions with historic preservation staff and the

O fice of Planning we have varied the height of the
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roof structure to lower the portion of the roof
structure over the elevator so that we can mnim ze
the mass on the roof. W've also pulled it back from
the wall somewhat, reconfigured it somewhat to
mnimze the mass, the apparent mass of the roof
structure. It is a hydraulic elevator which all ows us
to do that.

And then the two variances, one fromthe
R-4 minimum | ot area requirenents of Section 401. 3.
That is with regard to the two R4 lots where the
flats wll be located. These two lots will be; and
again, this has been nodified sonewhat since the
original filing after consultation with Ofice of
Planning to try and go as far as we could with this,
the lots are just over 19 feet wide. Each one is over
19 feet wde. An R-4 zone allows a mninmm of 18
feet. W've maxim zed the width as nuch as we can.
The depth of this lot is only 93 feet, because this
square, unlike other squares surrounding it on all
sides, is a very shallow or narrow square, but the
depth of the properties is 93 feet and not what you
typically find, 100 feet, in nost other parts of the
city where you have an 18-feet w de, 100-foot |ong
lot, gives you 1,800 square feet. This is 19 feet

wi de and only 93 feet deep.
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W can't extend into the alley, can't go
east into the alley, we can't go south into the
nei ghboring property, we can't go west into the street
to get additional area and the only place to go is
north. But as the architect will explain, because of
the constraints i nposed by code requirenents in terns
of set spacings and ADA and things of that nature, we
cannot push the wall between the R-4 and the A/C 2-A
buil ding. The extra seven and a half inches that we
need to make these lots conply with the area
requirenents, the two R-4 | ots are each 30 square feet
shy of the 1,800 square foot requirenent, which is
within the two percent flexibility area that the
zoning adm ni strator has to grant, but our thought was
to do this all in one fell swoop, just get it all
before the Board since we're here to ask for that as
well. W've pushed it as far north as we can. W
cannot push any further north. The architect wll
explain that in nore detail.

And then finally, the residential
recreation space requirenents. This is a relatively
small lot. Even with the extension of the Arts/C 2-A
line 34'8" to the south, which nakes that portion of
the lot bigger and therefore that portion of the

recreation space requirenment bigger. W still don't
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have an area on the roof that has a 25-foot di mension,
m ni mum 25-f oot di nensi on, so we cannot put it on the
roof. We don't have an el evator going to the roof.
We don't have enough area in the back of the building
t o accommodat e bot h parki ng and resi denti al recreation
space, so we just don't have any qualifying
residential recreation space. W do have space; that
is, each of the units has bal conies on the Arts/C 2-A
portion and there's a roof terrace on three of the
units on the top floor. So there is outdoor space and
there's plenty of, as will also be testified, in the
area there's accommpdation of recreational areas.
There's passive recreation areas, opportunities for,
you know, night life and life on the street, things of
that nature, that we have that's al so detailed in our
statenent of the applicant. But we just don't have
any qualifying recreation space under the residenti al
recreation space requirenents.

The ground floor inthe Arts/ G 2-A portion
of the building, the ground floor will be the arts-
approved nei ghborhood-serving retail-type uses that
are identified in the arts overlay zone. That's been
an encouragenent of the community, one, is very nuch
to encourage neighborhood-serving retail. So the

ground fl oor area has been devised in such a way that
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it can accommobdate either one or two retail spaces,
two small retail and one larger retail space, which
gi ves us the opportunity to accommodat e nei ghbor hood-
serving retail, whichis sonethingthat was identified
to the applicant as inportant.

The residential | obby on the ground fl oor
is located at the line for the Arts/C 2-A zone. It
doesn't need to extend the full 34'8" to accommvodate
the use, the commercial use. It only needs to go down
ei ght feet farther south than the zoning |line does on
the other side of the street. On the west side of
12th Street, the zoning line depth is 100 feet south
of U Street. On the east side it's 87 feet south
And by putting the entrance |obby for the C2-A
apartnent building where it is, that requires that the
commercial use only be extended eight feet south of
where it is on the other side. So it doesn't really
interrupt or upset the zoning pattern in the area in
terms of commercial use. And that's only on the
ground floor. The upper floors are all residential,
which is consistent with the residential character in
the area in any event.

The building has an FAR of 2.98 and a
hei ght of 50 feet. On the south part of the site

where we're creating two 90-foot wide lots, as |
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menti oned, each one is a flat, a two-unit dwelling
accommodating a total of four residential |ots on the
sout h side. There is parking on the rear of the
property, as | nentioned. Two of the residential
spaces wi Il be behind the adjacent flats.

| mentioned the roof structure and, excuse
me, just trying to summari ze here in the interest of
tine. The building, the Arts/C2-A building is 10
feet higher than the R-4 zone would allow. It's 50
feet, where the R4 allows 40 feet. So it is
consistent again wth the R4 character with the
height and it only extends a certain anmount of
di stance to the south.

Under Section 214, the accessory parking
spaces do neet all of the requirenents of the
regul ati ons under Section 214 and that's detailed in
pages 8 through 11 of our book. And | won't go into
that detail on that. There are point-by-point howit
does neet. They're adjacent there and the | ot next
door. They neet all the requirenments of Section
214. 2.

Wth regard to the 411, the walls of
unequal hei ght on the roof structure, | nentioned that
the original plan brought the roof structure out to

the south wall. The revised plan for historic
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preservation concerns pulled part of that in | owered
under the part of it so it -- in an attenpt to
mnimze the bulk on the roof. It's four feet tal
above the elevator and then only nine and a half feet
tall el sewhere, instead of the 8 6" that it's all owed
to be.

The wvariances, the tw variances |
menti oned, the exceptional situation or conditionthat
supports the variance, it's a confluence of factors.
We have the shallowness of the lots and the square,
the split zoning of the site, the small size of the
devel opment site and the need to accomobdate certain
physi cal features in the building on the north part of
the site that prevents noving the |ine another seven
inches to the north to renove the variance from | ot
area. The lots are 19 feet wide, which is nore than
the mninmum It wll be inperceptible to the public
to see the difference between a 1,770 square foot | ot
and an 1, 800 square foot |ot, whether you | ook at the
lot fromthe front or the back. The lots are w der
than required. They're consistent with the width of
the lots around the area. In the back there's area
for parking and there's a sufficient area for the
building itself, so the 30 square foot distinction

bet ween conform ng and these lots really will have no
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adver se i npact. And again, as | nentioned, it is
within the two percent flexibility that the zoning
adm nistrator would be allowed to apply wthout
applying a variance standard. He would apply a nuch
nore rel axed standard than the variance standard for
t hat pur pose.

On the north side of the lot, the shallow
depth of the lot, the building, the corridors run in
a north/south direction and as | nentioned the
physical features of that building will dictate in
fact where the wall will go between the R4 and the C
2- A portion.

The practical difficulty. If it was seven
and a half inches nore than the -- we sinply can't do
it. We can't accommodate the ADA and then the m ni num
wi dth of the corridors, thetoilets, the aisles in the
kitchen, things of that nature, which the architect
will explain in nore detail.

The residential recreation space again.
Due to the small size of the lot, we can't put any of
t he space on the ground. W can't put it on the roof.
We need two stair towers going to the roof and a 14-
foot el evator penthouse on the roof. And we still
woul d not have any 25-foot m ni rumdi nensi on spaces on

the roof for that.
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In order to | ocate sonme of it inside, we'd
have to convert one or nore of the residential units
to residential recreation space or elimnate much of
t he nei ghbor hood-serving retail area on the ground
floor in order to conply and that's just in terns of
what is nost inportant to the comunity. It's been
our opinion or feeling based upon t he di scussi ons t hat
the community woul d nuch rather have the retail than
they would the residential recreation space for the
residents of the buil ding.

There is no substantial detriment to the
public good. | nention the | ot dinensions within the
two percent flexibility area. The lot width is nuch
great than required. The residential recreation
space. There is nine percent of usable outdoor
recreation space provided in the project whereas the
requirenent is slightly nore than that. We have
bal coni es and roof decks and plus nany opportunities
for active or passive recreation in the area.

The applicant, as we've nentioned, did
di scuss this case before hiring an architect or hiring
a lawer, did discuss this case in its due diligence
wth Ofice of Planning and wth the zoning
adm nistrator to determ ne what kind of devel opnent

could go on this site, what woul d be nbst consi stent
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with the area and what woul d be appropriate for the
site and took their guidance from those discussions
and went forward with this project that you see before
you.

We nmet again nore recently with the Ofice
of Planning and they brought to our attention a
di screpancy in our filing which we appreciate the
Ofice of Planning raising to us to allow us to
clarify some nunbers that have nmade the FAR appear to
be greater than it actually is. And again, we think
M. Cochran for that, to bring that to our attention.
We did revise that back to where it is and we have
sone revi sed sheets, SK-3 sheets we can submt to the
record to clarify that situation. The plans all have
been consistent. It's the calculation on sheet SK-3
which is the difference. We're prepared to submt
those. As a matter of fact, we probably should submt
those to the record now just so we have them

And so | think I've hit everything here
just in opening and at this point, unless you have any
questions, I'd like to go to the first w tness.

CHAI RVAN GRI FFI S: A couple of quick
clarifying questions. The SK-3 FAR cal cul ati ons whi ch
are actually GFA calculations, if | recall correctly,

under comrents, is that going directly torelating to
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t he conpliance of 2514.2, which invoked 2514.1(d), |

think it is? Is that going to calculate in the .9 FAR
in the R 47

MR.  COLLI NS: No, these changes, what
t hese changes do are these are changes to the overal
square footage. W had a nunber in the SK-3 that was
-- let's turn right to it. The SK-3 that was
submtted with our prehearing statenent said that the
residential gross floor area is 15,878, which is
incorrect. That included sonme | ower | evel space that
was not to be included in gross floor area. And
that's what caused M. Cochran to correctly cal cul ate
that the FAR nust be 3.26 when in fact it's not
because we did include areas bel ow grade, which we
shoul dn't have. And the revised SK-3 changes that
nunber down to nmake the 2.98 FAR

CHAI RMAN GRI FFI'S:  Ckay. Let ne step back
a mnute and then I'll go back to the cal cul ati ons.
You indicated that there was nine percent usable
recreation space and that's not the total that can
calculate into the resident rec as our requirenents
is, but that's calculating in the private bal conies
and usable --

MR. COLLINS: That's right.

CHAI RMAN GRI FFI'S:  Okay.
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MR,  COLLI NS: That's right. We have

not hi ng that qualifies under the residential
recreation space requirenents.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. COLLINS: Because of the size of the
site, but we do have, as a practical matter, nine
percent outdoor area that's available to the residents
of the building.

CHAI RMAN GRI FFI' S: Ckay.

MR. COLLI NS: I ndi vi dual |y, not
col l ectively.

CHAl RMVAN ORI FFI S: Ckay. Then let's
address the question, 2514.1 is perplexing to ne. (d)
is what's invoked in 2514. 2 com ng under " Conpliance."
And it says, "For the conputation purposes, any
portion of the lot located in . . ." and it goes al
the way down to the R4 district, "shall be deened to
be limted to a floor area ratio of .9."

MR COLLINS: Right.

CHAI RVAN GRI FFI'S: And you' ve i ndicated in
the witten subm ssion and the legal interpretation
that that doesn't have bearing here because we're
tal king about a CG2-A/ Arts overlay district, is that
correct?

MR COLLINS: That's correct. And | can
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expl ain that.

CHAI RVAN GRI FFI'S:  Good.

MR, COLLINS: But first, should | start by
explaining the difference between 2514.1 and 2514. 2,
or are you clear on that?

CHAIRMAN GRIFFIS: | think we're cl ear on

t hat .

MR. COLLINS: Ckay.

CHAI RVAN GRIFFI'S: One is matter-of -right
essentially and the other is -- but why don't you do

it.

MR,  COLLI NS: Well, this Board has
consistently interpreted that section, where you
reached at 2514.1(d), is that in those i nstances where
you have a split-zone | ot and one of the |lots, one of
the areas is an R-4 zone. And you're extending 35
feet into that and just |eaving the rest vacant, then
the part that you're not building on, the part that
you don't extend, if you' re extending 35 feet and t hen
there's nore that's going to lay fallow, that area
gets .9 FAR Because it doesn't nmake sense; and |
don't know if we should deal with it in rebuttal or
deal with it now, but the interpretation offered by
Ofice of Planning is that in the 35-foot extension

area you're limted toonly .9 FAR That's the way |
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read that interpretation.

CHAl RVAN GRI FFI'S: R ght.

MR COLLINS: Which doesn't nmake sense for
this reason. Inthis instance, rather than saying the
nore-restrictive zone, the less-restrictive, let's
just talk about C 2-A and R-4.

VICE-CHAIR M LLER R ght.

MR, COLLINS: It's easier. But it applies
to any two zones. But let's use R4 and C 2-A for
I nst ance.

This provision allows you to extend the
use, the height and the bulk of the CG2-A up to 35
feet into the R4 zone.

CHAI RMVAN GRI FFI'S: R ght.

MR. COLLINS: Ofice of Planning is saying
that bul k and FAR don't nean the sane thing. And so
that you would only be limted to .9 FAR in that
3, 500-f oot area.

CHAI RMVAN GRI FFI'S: R ght.

MR, COLLINS: Now, if that's the case, you
could build a 50-foot building. You could build 100
percent |ot occupancy for commercial use and 60
percent for residential, but you'll only be allowed .9
FAR. You'd have a big vacant tower.

CHAI RVAN GRI FFI'S:  Yes.
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MR. COLLINS: The Board has consistently

interpreted it the other way. The issue of bulk
equaling FARis a longstanding interpretation; and at
the risk of sounding professorial, if we start at the
beginning with the Lewis Plan -- the Lewis Plan, for
any of the people who are good historians about
zoning, the Lewis Plan was devised by Harold Lewis in
1956 as a study for the current regulations in effect
at this tinme. Since 1920, these --

CHAI RMAN GRI FFI S: He went and ate good
food in New York and figured out what they were doing
and then canme back here.

MR, COLLINS: Well, you know, actually he
started from New York. He was a consultant from New
York. He cane down here and also hired M. Wilter
Lews who later becanme Chairman of the Zoning
Conmmi ssi on.

CHAI RMVAN GRI FFI'S: R ght.

MR. COLLINS: But the Lewis Plan took the
1920s zoning and said there are problens with the way
this has beeninterpreted. It doesn't really work the
way it should. And as a matter of fact, | have an
excerpt fromthe Lewws Plan for you. 1'd just liketo
wal k you through that, if | may.

M5. MONRCE: M. Chairman, can | ask a
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guestion of M. Collins?

CHAI RMAN GRI FFI'S: Sure.

M5. MONRCE: Wiy do you say that the rest
of the R-4 has to be left vacant in order to be .9 FAR
as opposed to built-on?

MR. COLLINS: Well, it doesn't have to be
| eft vacant.

M5. MONRCE: Because it doesn't say it in
the reg. I'"'m just trying to understand your
interpretation.

MR. COLLINS: It doesn't have to be left
vacant, but it could be.

M5. MONRCE: So if it's not |eft vacant,
are you going to put the two flats on? Wuld they
then be restricted to .9 FAR?

MR. COLLINS: If it was all the sane |ot,
yes. But it's not.

M5. MONRCE: You nean --

MR. COLLINS: W don't have that situation
here. On the lot that we're extending into 35 feet,
we're using all that |ot.

M5. MONRCE: Ch, | see. (kay.

MR. COLLINS: And the other lot is --

M5. MONROE: So and this is a separate | ot

which is nowin R4, so it wouldn't apply?
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MR. COLLI NS: And the other is just a

different lot. That's right. That's right.
MONRCE:  Ckay.

COLLINS: That's right.

5 3 B

MONROE:  Ckay.

MR. COLLINS: The; and I'Il be brief on
this without being too tedious. The Lewis Plan that's
comng in front of you, it's called "Final Report of
the Rezoning Study from 1956." And it starts wth;
|'ve just copied excerpts of it. The first page is a
letter fromHarold Lewis. And then after that is a
tabl e of contents. And if you | ook to page vi, which
tal ks about hei ghtened bul k of commercial buildings
and it tal ks about existing bulk controls on page 43,
if you turn to page 43, |I|'ve highlighted there
existing bulk controls, these are pre-1958 bulk
controls that he was lanenting the way that it had
happened. He said, "Even the Geeks, the Egyptians
and the Sunerians knew t he geonetrical principal that
hei ght times width times depth equal s vol unme or bul k.
But the Zoni ng Regul ati ons of Washi ngton have sturdily
ignored this ancient truth for the past 36 years."

Then he turns to what is that we shoul d be
adopting hereinthe District? So if you |l ook at page

viii under the heading of "New Types of Controls" in
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the tabl e of contents, there is a section called "Bulk
of Buildings and Density of Population Floor Area
Ratio."” If you look at page 106, |'ve highlighted
t hat . He starts at the bottom at the left hand
columm, "The size of a building that can be erected on
a specific site has heretofore been controlled by a
conbi nati on of hei ght regul ati ons and area
regul ati ons. It is generally agreed that in many

instances these area controls do not adequately

acconplish their objectives, putting them all in a
package control over bulk or density -- or over bulk
or density itself, renoves t he appar ent
arbitrariness.” And then it goes on. And he says,

"Wher ever possible the proposed regul ations contain
t his package control ." Wthin the next highlighted
t hi ng he says, "The nost prom sing of the direct bul k
controls and the one recommended here is the floor
area ratio." So since 1958, FAR and bul k have neant
t he sane thing

| ndeed, bulk can't nean anything other
t han FAR Because if you can extend the use, the
hei ght and the bulk and bulk isn't FAR what is it,
and what is it that you're extending if you' re not
extendi ng the bul k? You're extending everything, the

use, the height and the bul k, and the bulk is the FAR
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So certainly in that zone you' re extendi ng the bul k of
the C-2-A zone, the 2.5 FAR And that's what we're
ext endi ng here.

CHAI RVAN (Rl FFI S: Ri ght. And | don't
think we disagree with that. So for 35 feet or 34'8"
in this particular application, we're calculating to
the C 2-A

MR, COLLINS: Yes.

VICE-CHAIR M LLER So what is left over?

MR. COLLINS: Not hi ng.

CHAI RVAN GRI FFI'S: W have the R-4.

MR. COLLINS: We have another | ot for R-4.

CHAIRMAN GRIFFIS: And it's the other lot?

MR. COLLINS: Which we coul d have brought
at a separate tine.

CHAIRVAN GRIFFIS: If it was a single lot,
but not in single ownership as of '58, would there be
an R-4 .9 calculation for that beyond where the zone
boundary |ine was extended?

MR, COLLINS: There are a |l ot of concepts
there. If it was a single lot --

CHAI RMAN GRI FFI'S:  Yes, well as | readit;
l"mnot trying to be confusing --

MR CCLLINS: No.

CHAIRMAN GRIFFIS:  -- but as | read it,
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2514.1 starts with the fact of this is how you do al
your calculations with a single lot of record and a
cross boundary line when it was a single owership as
of 1958.

MR, COLLINS: Yes.

CHAI RMAN GRI FFI S: That's not the case
here, is that correct? It's not a single lot, single
owner shi p?

MR, COLLINS: As of 1958, it may in fact
have been a singl e ownership.

CHAI RVAN GRI FFI'S:  Okay. But be that as
it my, we're still noving the boundary |ines, so we
have to i nvoke 2514. 2.

MR. COLLINS: Yes, that's correct. 2514.2
applies.

CHAI RMAN GRI FFI'S:  So, and t hen when we're
in 2514.2. So 14.1, thisis what it is and you' ve got
a line crossing the lot. 14.2 says when you want to
nove that up to 35 feet, this is what you have to do.
But it sends you back to 14.1(d).

MR. COLLINS: Yes, it does.

CHAI RMAN CGRI FFI S: So if this boundary
l[ine didn't extend all the way to the limt of the
lot, right, but there was | eftover space and it was in

R-4, outside of that, you're saying that area would
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have to be calculated in .9?

MR, COLLINS: If it was part of the sanme
| ot, yes.

CHAI RVAN GRI FFI'S:  Ckay. Interesting. |
have no idea why they'd have you do that actually.

MR, COLLINS: [It's kind of a nystery, but
| guess what that does is allows you to -- no, |
don't. Strike that. [''m not sure why. I'd be
specul ati ng.

CHAIRMAN GRIFFI'S: | nean, | can see how
t hat makes sense in a single | ot of record because you
know you want to cal cul ate out, you know, how do you
deal with the rest of it over in a single lot. That
makes sense. I mean, you know, you have to set a
boundary or a paraneter

MR, COLLI NS: Well, the way that 2514.1
wor ks | eaves ne to believe that one interpretationis
that when you did this, and if there was area |eft
over, you could then go back and i ncrease the bul k of
the building that you build by the .9 for the
remai nder of the lot, because that's how .1 works.

CHAI RVAN GRI FFI'S:  Ckay. Well, I'mfairly
clear. Everyone else?

VICE-CHAIR MLLER  Well, | just want to

ask about the Lewis Report. |Is this |like the basis
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for our Zoni ng Regul ati ons, or the reasoning? |Is that
why you're presenting this?

MR. COLLINS: Yes. That's correct. The
Lewws Plan from 1956 resulted in a nunber of hearings
around the city for tw years and then ultimtely
resulted on My 12, 1958 the Zoning Conm ssion
adopting the current version of the Zoning
Regul ations. | mean, not with the overlays and t hi ngs
that happened since that time of course, but the
current plan that regulates interns of R 1 through R-
5 instead of having first comercial, second
conmer ci al , i ndustri al and residenti al A and
residential B. Those were the zones pre-1958. So
this is a whole new way of zoning and this whol e new
way of zoning introduced the concept of bulk as FAR
and that's the whole reason | brought this up.

VICE-CHAIR M LLER: Thank you.

MR. COLLINS: And certainly sincel tried
to find cases where this Board has interpreted Section
2514.2 and in going through quickly your website
finding cases; | guess there's a good reason to have
summary orders, but it also is a problemwhen you're
trying to find rationale for why things were done a
certain way. So in order to find the rationale, you

need to go back and | ook at certain orders that are
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older. And I have one order, 15461, of Chatham Lake
Associ ates involving a project at 2501 Pennsyl vani a
Avenue which this Board | ooked at nore recently with
a different owner. But in the 1991 order, that
property had -- it was a split-zoned |ot. The
nort hernnost 20 feet of that |ot was zoned R-5-B and
the remainder was zoned C 2-C. And in that case

t here was an objection by counsel for the opposition.
It says that the property was not in one record |ot
and the split zoning woul d necessitate a use vari ance
and this Board found no that's not the case. You
don't need to be in a single lot to be able to use
this Section 2514. 2. And that's been consistently

interpreted since as far back as the md-'80s; as far

as | could tell. That's as far back as | could go.
But | have a whole series of cases here
whi ch show -- and just use this as an exanple, or

maybe the one before it is a better exanple, a 1990
case at 4901 Benning Road to build a hospital. And |
Wil submt it, but I'lIl hold it up for you so that
you see it while I'"'mtal king about it. The |Iot was a
single lot as of the tinme of the hearing, but as of
May 12t h, 1958; and |'ve gone back to a date fromthe
md-'60s which is, like | said before, it's a whole

hodgepodge of small lots. But, whether they were in
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single ownership or not, who knows. They | ook I|ike

devel opable Iots. It looks |ike this was cleared and
sold for devel opnent for a hospital. So there's a
nunmber of themlike that and I'll just read them

There's 15345, 15461, 16276. These are
nore recent. 17001, 17167 and 17171, and 17246-A.
All these decisions involve split zone |lots, the use
of 2514.2, extension of the entire bulk of the |esser
restrictive zone into the nore restrictive zone for
di stances of up to 35 feet. 1In oneinstance, it's the
use, but it was just to illustrate when the lots
changed. It doesn't really nmake a difference. And in
all those cases it was clear that that was allowed to
be used. It didn't have to be a single record | ot as
of the time of 1958. As a mtter of fact, the
definition of ot in the regul ati ons does not nean one
record lot or even one tax lot. If you |look up the
definition in the regulations of lot, it tal ks about
"a lot is the land bounded by definite lines that
unoccupied or to be occupied by a building or a
structure an accessory buildings includes the open
spaces required under this title. A lot may or may
not be the land so recorded on the records of the
surveyor of the District of Colunbia."

So when it says a lot, it doesn't nean a
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single record ot or a single tax |ot. It means a
pi ece of land to devel op on.

Just let ne go through. Just bear with ne
a second.

Inthe OPs interpretation, if youwereto
accept the bulk of .9 applying only in the 35-foot
section, again you' d have this big enpty tall building
at .9 FAR, 50-foot tall. And that doesn't nake any
sense because in the R4 zone which doesn't have an
FAR cal cul ation, but it has a 60 percent | ot occupancy
[imtation and three-story height limtation. Those
translate to an effective FAR of 1.8. So if you're
allowed to do 1.8 at 40 feet, why would you use the 35
foot extension to go 50 feet at .9?

CHAI RMAN GRI FFI'S:  Ri ght.

MR. COLLI NS: It just doesn't nake any
sense. It's not <consistent with the way the
regul ati ons have been interpreted in the past, as the
Board has indicated in their orders.

So, | think I spent a little nore tinme
t han necessary to go over that issue, but | thought it
was i nportant enough to do.

CHAI RVAN Rl FFI S: Yes, | think it's a
confusi ng and perpl exi ng section at tinmes, especially
wthits applicationitself it's a perplexing kind of
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issue in terns of a boundary line crossing a single
lot with two different zones that you try and
cal cul ate out. But, | think we'll get nore
information on it. |If we have further questions, we
can foll ow up.

Let's go down to any further questions,
just prelimnary questions in terns of the case and
information that you' ve been providing. W are
| ooking at 411.5, | believe it is, for the differing
hei ghts of the roof structure, is that correct?

MR COLLINS: 401. 411.

CHAl RMAN GRI FFI S: It's 411.5. Ri ght
And then on the parking, I'"mtrying to al so get a good
grip on the requirenents. You have provided the
retail requirenents for parking, is that correct?

MR. COLLINS: That's right. And then your
parking the residential, is there parking cal cul ated
for Lot 72 for the flats?

MR COLLINS: VYes.

CHAI RVAN GRI FFI'S:  Were are they?

MR. COLLINS: They're behind the flats.
The parking requirenent is -- a flat is a two-unit
bui | di ng.

CHAIRVAN GRIFFI'S: And so it's one --

MR COLLINS: And each flat, each two-unit
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bui | di ng requires one parking space.
CHAIRVAN GRIFFI'S: Right. So there's two

requirenents. So those are the ones directly on site

behi nd each of the flats. |Is that correct?

MR. COLLINS: Yes, and then there's
anot her one behind each flat. Each flat has two
behind it.

CHAI RVAN GRI FFI'S: Ckay.

MR. COLLINS: And the two extra ones are
for the residential on the other |ot.

CHAIRVAN GRIFFI'S:  And that's part of the
accessory, noving those two parking cal cul ati ons onto
the 72 lot?

MR, COLLINS: Yes.

CHAI RVAN CGRI FFI S: But it's calculating
into the larger building on the south cal cul ati on.

MR, COLLI NS: That's right. That's
Section 213 special exception.

CHAl RMVAN (Rl FFI S: Ckay. ['"m cl ear.

Any other prelimnary questions?

(No audi bl e response.)

MR, COCLLI NS: Unl ess there's anything
else, M. Adler, would you please identify yourself
and proceed with your testinony?

MR. ADLER: G eat. Thanks, Chris.
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My nane is Josh Adler. |'mone of the two
principals in the devel opnent conpany Likritz Adler

Devel opnment. My partner Rob Likritz is seated behind.

ne.
CHAIRVAN GRI FFI'S: He's afraid of us. Way
in the back
MR. ADLER W didn't have roomfor hi mup
her e.

And so I'mgoing to tell you briefly, a
little bit, about ourselves and what we do and then
tell youalittle bit about our plans for the site and
basically the inception and history of the project,
and then hand things over to our architect Dale
Stewart from Core.

Briefly, Likritz Adler Developnent is
based here in D.C. W' ve been around for about four
years. W focus entirely on infill and rehab
devel opnment in Washington, D.C. Al of our projects
to date have been basically in the eastern part of
Nort hwest D.C., residential and mxed use retail,
residential, small bit of office projects. Everything
we do is in DC Il live on Florida Avenue in
Washi ngton, D.C. M partner lives just off Georgia
Avenue in PEtworth. We're based in Petworth and we

enpl oy seven people in Washi ngton, D.C , nost of whom

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




[ —

N

w

N

62

(o]

\‘

(o]

(o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64

are also residents of D.C

The site in this case is a pair, soon to
be three, vacant lots that are |located just off the
corner of 12th and U Streets in Northwest. As is well
known by now, a portion of the lots are in the Arts
Overlay, GC2-A area. A portion is in the R4
district. These | ots have been vacant for a very,
very long tinme. And since the very inception of this
project we've had a trenendous anount of support from
the community, none of whom have been interested in
continuing to see these vacant lots sit where they
are. There's been a lot of support for devel oping
themin a variety of uses since day one.

Qur plan for the project is to build a
retail and condom nium building on the Arts/C 2-A
portion of the lot which will have 15 residenti al
units and a little under 4,000 square feet of retai
plus, | believe, eight parking spaces in back on
surface. And then the two R4 |ots to be created wi ||
each have two residential condom niuns and each of
those lots wll have two surface parking spaces.

And t hat plan, we believe, is very muchin
accordance with the Duke Plan from the Ofice of
Planning, as well as the intent of the arts overlay

and that portion of the site.
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To gi ve you sone sense of the inception of
the project and the history, we first started | ooking
at this site; actually sites. There are two |ots at
issue here. One of the lots is Lot 74, which is the
Arts/C2-A and R-4 mxed |lot which we acquired from
one owner early in 2005. The other lot is an R4 | ot
just to the south which we acquired froma different
owner. W also negotiated certain devel opnent rights
pertaining to a third vacant R4 ot to the south of
t hat .

W originally started looking at this
project in Novenber of 2004, alittle over a year ago,
when nenbers of the community brought to our attention
that the then-owner of the CG2-A lot was planning to
build a building there, had a project in permtting
that actually had been largely approved by DCRA at
t hat poi nt, but he was unabl e to undertake the project
and was | ooking for a developer to acquire the site
and proceed with it.

At that tinme we actually in our due
diligence |ooked at those plans which had been
submtted and approved by virtually every office
within DCRA. W found there were sone problens with
t hose plans that were fundanmental and insurnountable

and real i zed we' d have to undertake a new pl an to nmake
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the site financially or physically feasible.

At that time, on Decenber 6th of 2004, |
made a phone call to the Ofice of Planning, described
the site to them and wondered if there were any
approaches that would make it viable because the
Arts/C2-A portion was relatively small on the site
and it wouldn't be possible to build a building of
that width that would neet the bulk of C 2-A wthout
sonme sort of change in the zoning. The recommendati on
of the Ofice of Planning at that tinme was that there
was this 35-foot special exception rule avail abl e and
we coul d choose to either pursue that, which as | said
was a very | ow standard for approval, or could go for
a PUD on the broader site, which would be nuch nore
difficult.

W subsequently net wth the zoning
adm ni strator on Decenber 17th and confirnmed the
application of the Arts/C 2-A special exception and
then we, after nunmerous email correspondences, net
wi th several representatives of the Ofice of Planning
on Decenber 21st, where we reviewed the plan for the
site, further confirnmed the application of the speci al
exception for the 35-foot extension and the Ofice of
Pl anning representatives indicated to us that Ofice

of Pl anni ng woul d support the special exception as it
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was understood by all parties there, as well as that
they would generally support a highest-density
devel opnment on the extended site because they, like
everyone in the community, was very interested in
seeing a maxi numdensity devel opnent on this |ong-
vacant parcel less than a block froma Metro entrance
in the mddle of the U Street corridor in the mddle
of the arts overlay where everyone wanted to see nore
residential, nore retail, nore comercial uses, see
sonet hi ng ni ce on that | ong-vacant site which everyone
wants to go away.

We subsequently acquired the site and |
woul d note if we hadn't reached that understanding in
our due diligence with the O fice of Planning and with
t he zoni ng adm ni strator, and after consul ti ng sever al
zoning | awers, we never would have gotten invol ved
with this siteinthe first place. That was the only
way to make it feasible to do this project.

We then proceeded to get the support of
the single menber for the ANC covering that area. W
got the support of the ANC for our initial historic
approval back in March of early this year. W got the
support of nunerous neighbors and the across-the-
street neighbors. W got the support and letters of

support from t he Car doza- Shaw Nei ghbor hood
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Association, from the 14th and U Miin Streets
Organi zation, now unfortunately defunct, but at the
time wote a letter of support for the project. W
got a letter of support from the council nenber for
the area, Jim G ahamand ultinmately we were approved
by the Hi storic Board at the tinme with support from
everybody associated wth the comrunity and ever
wanted to see that site devel oped.

In May 2005, we finalized our agreenents
on all the lots pertaining to this site and nmade our
initial submttal to the BZA. | would note that at
that time, in our initial submttal, the plan called
for amx of retail, resident and conmercial office on
the site. Over the sumer we | earned, as we got our
construction estimates in for that project, that it
was financial unfeasible to do to the commercial
office portion. For the record, primarily because of
the greater parking intensity required by the office
use. That use would have required an underground
par ki ng garage which when you did the nunbers was
financial ly unfeasible.

We therefore changed the plan for the
project and converted the office conponent of the
project into residential condom niumleaving the rest

of the project, the existing residential and retai
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space, the sane use. That allowed us to build the
project neeting matter-of-right parking requirenents
whil e only having surface parking, wthout having to
do the underground garage, which was the essence of
the reason for that pl anni ng deci si on. We
subsequently fil ed an amendnent to our BZA application
and met again with the ANC to get their renewed
support for the project, which we did.

Went back to HPRB to review the new
desi gn, which did not change the hei ght or mass of the
proj ect, but changed sone aesthetic i ssues pertaining
to the upper floors of the G 2-A portion because of
the change from office to residential and they
supported that change.

And so here are the BZA and the final step
here so that we can submt our permt draw ngs and
hopefully get started with the project this spring.
And we also have here to speak on our behalf the
representative fromthe ANC, Phil Spaudling who's the
singl e nmenber for the district in which our project is
| ocated. Also here to testify for us today is Paul
Robertson who's al so a devel oper in D.C. and happens
inthis case to live directly across the street from
our project in an eight-unit project that he built a

coupl e of years ago and he's wel |l -acquainted with the
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opinions of all the other residents of that project,
which is the sum total of the residential that is
across the street on this block. The nei ghbori ng
properties to the south are vacant and then there's
sonme nore residential to the south of that.

And we, you know, ask for your support on
this; we greatly appreciate it. And I'd like to
i ntroduce our architect Dale Stewart from Core.

MR, STEWART: Good afternoon. M nane is
Dal e Stewart. I"'m a principal at Core. W're an
architectural firmlocated at 1010 W sconsi n Avenue,
N. W i n Washi ngt on.

We have done several projects in this
nei ghbor hood. W were the architects for the Nati onal
Mnority AIDS Council. W were the architects for the
Heal th and Human Services Building that's overtop of
the Metro. Further out of this neighborhood, we were
the architects for the renovati on of the building that
now houses XM Satellite headquarters. And we're
currently doing the renovation for the Atlas
Perform ng Center over at Northeast, which is a 55,000
square foot renovation project.

| wanted to start out by reiterating sone
of the things that Chris tal ked about specifically.

The SK-3 sheet which inadvertently incorrectly listed
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the gross floor area for the site. Unfortunately,
what was included in the original was cellar area. So
once we took that out, we've got a new nunber which
gives us an FAR of 2.98 for the site. So that's where
that error and confusion cane from

Let me start by telling you a little bit
about where we are with the building.

We have already net with HPRB and we have
since that neeting started i ncorporating sone of their
comments which are not yet reflected into this design
because we've not yet net with themto confirmit.
But sone of the things that we're doing, you can see
one of their coments was that our building entrance
is over hereontheright for the taller building. So
what we've done is that they wanted to further
reinforce that as the primary entrance to the
buil ding, so effectively what we're doing is we're
flipping these bays and mrroring themwhich puts the
| arger brick mass on this side of the building, which
allows us to put sidelights beside that entry door and
create a larger canopy. So that's one of the things
that we're doing there.

Anot her concern that they had was that the
bui I ding entrance here next to the residential, the

flat entrance over here was a little awkward and
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confusi ng because of their proximty. So what we're
actually doing is flipping the residential units as
wel |l so that the entrance for the residential unit is
to the right with the bay to the left.

We're also revising the ground floor of
the bays to be nore of a masonry structure. The
mezzani ne | evel we are pushing back so that we get a
bal cony up at this level and reducing the height of
this building on this end.

Those are sone of the primary things that
we' re doi ng.

W're also looking at the material for
this top level up here as well. But you can al so see
what we're doing is creating a top to the building so
t hat we have a base, mddle and a top with a different
l[ighter material on the top to help mtigate its
vi sual appearance and hei ght.

Now, if you could go to the ground fl oor
site plan. If you | ook at the site plan, you can see
that the 35 feet that we're talking about, 34'8",
actually conmes to this point here. But if you're
| ooking at the comrercial wuse, that is basically
l[imted to this point because this is the residenti al
| obby over on this side. So, if you're |ooking at

this depth, it's only about 19 feet beyond what the
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current line of the CG2-Ais.

Also, if you're looking at the opposite
side of the street, the true forner building extends
100 feet south fromU Street. Qur building overal
that we're tal king about extending this line to this
point is 108 feet. So there's a proximty and a
relationship to the existing line on the other side
that's simlar to this one.

The way that this is working is that we
have a retail space here with two entrances so that we
can lease this to one tenant or two. That was very
i nportant given the nature of the retail tenants and
commercial contenporary retail tenants, is that there
needs to be that flexibility. And for two tenants,
that wdth is about as small as we could make it
realistically in terns of its function

The way that the flats work on this side
is that there's an entrance down to the cellar |evel,
which is the entry of the lower flat. So the |ower
flat consists of the cellar level and first floor
|l evel. The entrance to the second level is here by
this stair. So the second, third and nezzani ne | evel s
conprise the upper flats.

The accessory par ki ng has been pretty wel |

di scussed. W have one and two spaces for these units
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and then two other spaces that go with this half of
the project on this side for the commercial and
residential requirenent of that piece of the project.

Fliptothe roof structure first. Looking
at the roof structure, basically the outline of the
pent house follows this line here and the elevator
overrun is at that point. Oiginally, we had the
pent house, we were trying to maintain one height for
t he penthouse, so it cane all the way across here in
that rectangle so that we could have a sinple
rect angul ar box and al so to have a pent house that was
all one level. After neeting with HPRB, their desire
was for us to mtigate the height as nmuch as possible
on the south side and they were not concerned about
the multiple penthouse heights and they woul d prefer
that in order for us to push the penthouse back. So
we've mnimzed the height of the penthouse over the
el evator overrun in this |ocation and the rest of the
pent house is made up of stairs comng fromthe top
| evel up to the penthouse level. Mechanical space,
bat hroons for the pool and then pool storage. So
those are the functions that we have up at the
pent house | evel, all of which are permtted by zoning
code.

The residential rec space, we have tal ked

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




[ —

(o]

\‘

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

75

about. You can see on the plans that we have outsi de
bal coni es at each of the units. W have residenti al
rec space for the upper units, but they again don't
nmeet the specific requirenents as outdoor rec space,
but we are providing it for the units.

| wanted to go back and talk a little bit
about the dinmension that we're working with across
here. That dinmension of 34'8" is driven by a couple
of things. One, it's driven by the need for the
mnimum wdth of retail space to nmake that
functionally feasible. But in additionto that, it's
al so driven by the functional realities of this width
and trying to get each of these conponents to work.
We have the stairs that are on each side. Beside that
we have the mninmum w dth of the bathroom On this
si de we have a handi capped bat hroom which is driving
that width. W have the nechanical closets here and
here, which have specific wdths to mnmake them
function. W have mnimzed the wdth between the
rows for the kitchen. There's only a three-foot width
bet ween the cabinets. And then we have the entry
space. So, we're fighting over inches at this point.
You know, any inch we take out of that, creates real
hardship relative to the m ni rumdi nensi ons we need to

make this buildi ng work.
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Basi cally, what we're tal ki ng about is the
wi dth that we've got here relative to what is required
to nmeet the mninmnum ot area overall is seven and
three-quarter inches in width. So if we were to make
these lots, given their limted depth because of the
uni queness of the block, if they actually net
requi renents, we'd have to take seven and three-
quarter inches out of the wwdth of this building. As
|"ve just described, we don't have seven and three-
gquarter inches to take out of this. Taking anything
out, taking two inches out of this beconmes very
problematic in that we won't have required widths to
meet ADA and functional requirenents.

And over the <course of this whole
bui | di ng, you know, whether this line is here or here,
seven and three-quarter inches over 100-plus feet is
negligi ble and won't be perceivable.

Anything else | need to hit?

MR,  COLLI NS: Wuld you turn to the
Section 214? Wuld you go through how the tests are
met under Section 214 for the parking? Wuld you care
to expand on that?

MR, STEWART: Ckay. 214.2, "Accessory
par ki ng spaces shall be in an open area or in an

under ground garage, no portion of which, except for
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access, shall extend above the | evel of the adjacent
finish." In this case, the two accessory residenti al
spaces for Lot 74 would be |located on Lot 72. That's
what we' ve tal ked about over here.

Section 214.3, "Parking spaces shall be
| ocated in their entirety wwthin 200 feet of the area
to which they are accessory.” Cearly, we've done
t hat .

Section 214.4, "Accessory parking spaces
shal |l be contiguous to or separated only by an alley
fromthe use to which they are accessory.” And being
adj acent, we've net that requirenent.

Part (d), Section 214.5, "All provisions
of Chapter 23 regulating parking lots shall be
conplied with unless the Board grants a nodification
or waiver. The two parking spaces neet the parking
| ot requirenents of Section 2303 as follows. All the
areas devoted to driveways, access |anes and parKking
areas wll be paved and nmaintained with bitum nous
concrete or brick material that form all-weather
i npervious surfaces.” So we're doing that.

"Two par ki ng spaces are desi gnat ed so t hat
no vehicle or any part of a vehicle wll project over
any lot line or building." And that's the case

because we have the m ni num di nensi ons required for
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t hose.

"Two parking spaces will be used solely
for parking purposes. No structure wll be
constructed on the two parking spaces.” That's how

they're intended to be laid out.

"Entrance and exit to each of the two
par ki ng spaces is nore than 40 feet fromthe nearest
street intersection.” We've clearly got that
condi tion.

"Any lighting used to illumnate the two
par ki ng spaces will be arranged so that all direct
rays of the lighting are confined to the surface of
the parking area." So, we're going to need to
incorporate that for the entire parking back here.

"Two parking spaces will be kept free of
refuse and debris.” It will be near the rear of the
nort hernnost flat proposed to be constructed on Lot 72
and the rear yard of those flats are going to be
| andscaped back here.

"And the two parking spaces wll be
screened from contiguous residential parking |ocated
nthe R4 district." So we can place a fence at this
| ocation here, or here.

Part (e), Section 214.6, "It shall be

deened econom cally and practical or unsafe to | ocate
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the accessory parking spaces within the principal
buil ding or on the sanme | ot with which the buil ding or
use is permtted.” So if we're taking our 60 percent
| ot occupancy, we have the m ninmum egress which we
need out of the stair, past the parking spaces in both
cases. We're left with space for eight cars. Putting
a parking garage on this site is inpractical due to
its limted size, so | think we neet the requirenents
of that.

MR, COLLINS: Wuldit be possible to neet
the residential recreation space requirenments on the
site?

MR. STEWART: The?

MR. COLLINS: Residential recreation space
requirenents. And if not, why not?

MR. STEWART: No, it's not possible to
nmeet the recreational space because, again, we' ve
taken up the use of this floor area of the building.
To be economcally feasible for the building, it al
needs to be | easabl e space. Go back to the roof plan.
You can see that by the tine we have the elevator
override, we have the nmechanical space and if we were
to include the recreation space on the roof, we'd al so
need to extend both stairs all the way up. W

woul dn't have 20 percent | eft of the roof in any case.
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VICE-CHAIR M LLER | just want to

clarify. Basically, with respect to the parking
spaces, you're saying that you can't give up any nore
of the building space for parking, otherwise it
woul dn't be economcally feasible, is that right?

MR. STEWART: That's correct.

VICE-CHAIR M LLER. (Okay. Thanks.

MR. STEWART: That's correct.

CHAI RVAN GRI FFI'S: |Is there any encl osure
to the surface parking fromthe alley outside of the
screening to the contiguous residential?

MR, STEWART: |'msorry?

CHAIRVAN GRIFFI'S: Is there any sort of
encl osure or any fencing or brick wall or anything on
the alley side?

MR. STEWART: Currently no because all of
this space requires direct access out.

CHAI RMAN GRI FFI'S:  Ri ght.

MR, STEWART: This space does. The only
pl ace you could put it would be here, but then | would
be concerned about the practicality of damaging the
wal | and/or cars being that close. It's a very narrow
alley as well.

CHAI RVAN GRI FFI'S:  So t here' s no encl osure

at all?
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MR, STEWART: Not to the rear, no.

CHAI RVAN GRI FFI'S:  Ckay.

MR COLLINS: You described the various
floors in the flats and the |evels. You said the
cellar, the first, the second, the third and the
nmezzani ne.

MR STEWART: Right.

MR.  COLLI NS: could you describe the
mezzani ne?

MR. STEWART: Yes, the nmezzanine level is
on the --

CHAI RMAN GRI FFI'S: Do you have a section?

MR. STEWART: There it is.

CHAIRMAN GRIFFI'S: | know we have it in
the record. You don't have a board of it?

MR STEWART: | don't have a board of it,

CHAl RMVAN GRI FFI S: Ckay. "1l walk it
t hrough up here.

MR. STEWART: If you | ook at SK-10, you
could see that this is the top level, the nezzanine
level and it is one-third of the floor area of the
third floor. So that's how we're getting the
mezzani ne involved in that project.

CHAI RVAN GRI FFI'S:  Meaning that box with
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an X through it is open to bel ow?

MR. STEWART: That's correct.

CHAIRVAN GRIFFI'S: And so if you take the
whol e cal cul ati on of the entire fl oor bel ow and | ooked
at how nuch there's actually of flooring on that
| evel --

MR. STEWART: That's right. The actua
fl ooring area, not including the hole, is one-third of
the floor area of the third fl oor.

CHAI RMAN GRI FFI'S: And so t hat has neani ng
to us because nmezzanine is defined as not a story?

MR. STEWART: That's correct.

CHAI RVAN GRI FFI S: Ckay. What's your
sheet, your section? | just had it here.

MR. STEWART: Section SK-19.

CHAI RMAN GRI FFI'S: N neteen. Good. kay.
So this is the section to the town house structures
which we're going to -- they're limted to a three-
story in the R4, is that correct?

MR. STEWART: That's correct.

CHAIRVAN GRIFFI'S: So the nezzani ne and
the top of what you're showing is this, looks like a
stairway to heaven here. That's the whol e open area.
Looks Ilike it doesn't go anywhere. That's the

mezzani ne?
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MR, STEWART: Well, it goes up -- because

the way the section is cut, you don't see the bridge
back.

CHAI RVAN GRIFFI'S: | got to get a joke in
here. GCkay. And so, and that's above the 30'6". So
this is nezzanine, although not |abeled, but that's
fine. And the next level is the third floor going
down, second, first where you wal k up. Looks li ke
3'6" fromthe curb height to the entrance.

MR. STEWART: Correct.

CHAIRVAN GRIFFI'S:  And that woul d be the
first floor. So below, that first floor is a cellar
| evel, is that correct?

MR. STEWART: That's correct.

CHAI RVAN GRIFFI'S: The cellar is a story?

MR. STEWART: The cellar's not a story.

CHAI RMAN GRI FFI S: Ri ght . Ckay. So we
have one, two, three stories, a cellar and a
mezzani ne?

MR. STEWART: Correct.

CHAIl RMAN  CGRI FFI S: Ckay. And the
reasoni ng, you can get a rest roomfacility up in the
roof structure is because it's accessory to the pool,
is that correct, under 411?

MR, STEWART: On the other building. You
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switched to the other building?

CHAIRVAN GRIFFI'S: Wl l, what about this
building? |Is that just calculating as a nmezzani ne?

MR. STEWART: That's just a mezzani ne.

CHAl RVAN (Rl FFI S: kay. VWhich is why
that wouldn't set back, but is on the front facade.
Ckay. Good. It's a conplicated site.

MR, STEWART: It is. It was even worse
when we were trying to get a garage in.

CHAI RMVAN GRI FFI'S:  Yes. O her questions?
Wile they're formulating sone very hard-hitting
guestions, one question to you in terns of the
history, all the iterations you went through and the
possibilities of howto doit. M. Collins' set up,
it says, wow, that looks |like a lot of relief that's
required, but it's all attendant essentially to the
sanme basic elements. | think we understand that.

One thing | didn't hear you say is -- |
under st and t he PUD whi ch nay be a nore | engt hy process
or for whatever reason you didn't want to do it. Wy
didn't you look at a straight map anmendnent? Just
rezone the site?

MR. ADLER: Qur understandi ng was that
that was a nmuch higher risk, higher uncertainty

undert aki ng versus the 35-foot speci al exception. And
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we needed certainty at that point, given the site was
essentially undevel opabl e wi t hout havi ng sonme sort of
increase in the zoning. W needed sonething that had
a high degree of certainty.

CHAI RMAN GRI FFI' S: Ckay.

MR. ADLER Qur wunderstanding was the
speci al exception was by far -- in fact, in the words
of the zoning admnistrator at the tinme, in all his
history, | asked him "Can you handicap this?" He
said, "lI've never seen it not approved,” which gave us
sonme confidence with regard to purchasing the | and and
pursui ng the special exception on it.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. COLLI NS: It's also been ny
understandi ng, M. Chairman, that -- and | don't want
to speak for the Ofice of Planning, but it's been ny
experience and our experience as a firmis that the
Ofice of Planning would not entertain a rezoning
wi t hout a PUD acconpanying it. The straight rezoning
you don't see very many of those at all on the Zoning
Comm ssion's agenda. And besides the fact that
rezoning processes are simlar to a PUD process in
terms of tine.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. COLLINS: And the reason you don't see
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many in terns before the Zoni ng Conm ssion i s because
a rezoning doesn't give the Ofice of Planning or the
Zoni ng Comm ssion the ability to give input into what
you put on the site. If we rezone the cite to G 2-A,
or Arts/C2-A saying well, this is what we'll do,
they couldn't take that into consideration, they being
either the Zoning Conmssion or the Ofice of
Pl anning. This process gives you as a zoni ng body the
authority to approve a project that we present before
you specifically approving the plans that are before
you as your regul ati ons say.

CHAI RVAN GRI FFI'S: Wul d it have cured al
t he other aspects to this?

MR. COLLINS: A rezoning?

CHAl RMAN CGRI FFI'S:  Yes.

MR. COLLINS: It would not have cured the
residential recreation space.

CHAIRVAN GRIFFIS: So there still would
have been a BZA conceivably at that |evel. | nean,
don't nowif you took it this far to actually | ook at
it, the other R4, but you may well have been in
before the BZA anyway.

MR. ADLER. There's the rec space issue
which if the rezoning incorporated the entirety of the

R-4 lots, then it would probably be nore feasible to
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have incorporated, you know, a greater portion or
maybe all of the rec space on the roof. As it is,
with the current sizing, we can't neet the 25-foot
mnimum-- the building's too small to even fit a 25-
f oot open space on the roofing.

CHAl RMVAN Rl FFI S: Dd you do that
cal cul ati on?

MR. ADLER: W did study it, yes.

CHAI RVAN  GRI FFI S: So you know
definitively that you could have conplied wth the
residential recreation --

MR  ADLER: No, I'm saying if we
incorporated the lots that you see here as R4 --

CHAl RVAN GRI FFI' S: Yes.

MR. ADLER -- if they had been rezoned as
C2-A --

CHAl RVAN GRI FFI' S: Yes.

MR. ADLER. -- so that we had a Arts/C 2-A

building on the entirety of the |lots you see there and

no R-4 --

CHAI RMAN GRI FFI'S:  Ri ght.

MR, ADLER -- then given that |arger
area, | would speculate that we'd have greater

flexibility as to the placenent of a nunber of issues.

CHAI RVAN GRIFFI'S: Right. But you didn't
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have your architect cal culate that out?

MR. ADLER: No, because our understandi ng
was the only way to achieve that end woul d have been
to do a --

CHAI RVAN GRI FFI'S: Just trying to keeping
you out of going to places that you don't want to
necessarily go, because it seens to ne that you' d be
adding density if you had the CG2-A on the R-4. So
for you to say definitively that could have conplied
with the residential requirenent, you would have had
to have cal cul ated all that out because you're adding
i n cal cul at abl e square footage that woul d have had to
go on the roof. |I'mwondering if the roof would have

been bi g enough.

But anyway, | don't want to specul ate too
much on it.

MR. ADLER ' m speculating on that as
well, to be clear.

CHAI RVAN GRI FFIS: Right. R ght.

MR. ADLER: In hypothetical answer to your
question, | would say hypothetically with a |arger

hi gher density zoning, we'd have nore flexibility as
to placenent of anything pertaining to the
devel opnent .

CHAI RVAN GRI FFI'S:  Ckay. Okay. | know
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it's a question that canme up by one of the nenbers as
we were just reviewing the case here of different
options. I'mnot sure it's so definitive because in
my omn ook at this, if it was mapped and it was all
C-2-A, again you have a large requirenent. You may
have nore retail, which would calculate into the
parking for instance. You may have a | arger parking
requi renent, unit requirenents. You know, | don't
know if it all would work, if that would cure
everything on the site.

MR. COLLINS: [|I'mreally not sure whether
the conmp plan woul d support a rezoning --

CHAI RVAN GRIFFI'S:  And that's the other
aspect that obviously we didn't |ook into, whether it
would, to nove it up that way. Ckay. Yes, Ms.
Mller?

VICE-CHAIRM LLER: M. Adler, | think you
just made a statenent to the effect that the site was
undevel opable w thout zoning relief. And |I'm
wondering if you could just el aborate on that?

MR. ADLER. Let nme nodify that statenent
then to say that it was economcally unfeasible to
devel op the site at anywhere renotely near what the
prior owner's understanding of the value of the site

m ght be without the zoning adjustnent. Because at
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that point you would have a very narrow Arts/C 2-A
bui | di ng which would still have to neet all the fire,
safety, etcetera requirenents of a building of that
hei ght. You woul d have to have at | east one el evator,
at least two stairs, the hall connecting them you
know, the trash, everything else on what would be a
very narrow building which would be extrenely
inefficient. Even on the current design we're barely
achieving economc feasibility with regard to the
efficiency of the structure owmng primarily to having
to meet the requirenents associated with nuch | arger
buil di ngs but on what is a very small building for
this type of structure. And then at that point it
wouldn't be worth the undertaking wunder those
ci rcunst ances.

VI CE-CHAIR M LLER: | nean, did anybody do
any calculations or anything to see whether it was
worth it?

MR, ADLER: W actually |ooked at the
original plan that the prior owner had had designed
and had actually submtted to permtting and agai n had
been in permtting for over six nonths, had received
nost of the clearances involved. | believe the only
sign-off they were waiting for was el evator. And we

| ooked at that plan and our original expectation was
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t hat oh, we were just going to build what he was about
to have approved. Hey, this is going to be easy.
When we did our due diligence, we found;
and | would add that no one sitting near this table
t oday had any associ ation with the project what soever,
we found that there were fundanental errors in that
design wth regard to both the location of the zoning
line on the lot and the application of the Arts/C 2-A
zoning on the Arts/C 2-A portion of the lot. W did
that by obtaining an actual zoning plat from the
O fice of Zoning. And when we found that, we
di scovered that project was unfeasible, not only
because of those incorrections, but because of the
cost of building a conpliant project there couldn't
cone even close to justifying the construction cost
based on the efficiency and size of the building we
woul d have. So that was what then initiated our
di scussions starting exactly one year ago today with
Ofice of Planning to say we're thinking about
building this site. There's a |ot of support to do
sonet hing here. |s there any certain way or very high
probability way to adjust the zoning at the site in a
way that woul d i ncrease the density for a significant
portion so that we can build sonething |ike what was

contenplated in this plan that's already been
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approved, but actually isn't buildable. And that was
ki nd of what initiated those di scussi ons and neeti ngs
with Ofice of Planning and with zoni ng adm ni strat or
at that tine.

VI CE-CHAIR M LLER: Thank you.

CHAI RMVAN GRIFFI'S:  Very good. Anything

el se?

MR COLLI NS: No, nothing else at this
tine.

CHAI RMAN GRI FFI S: Ckay. Let nme ask
anot her new question then on the R-4. | think there's

some concern about this. This is a new subdivision
then that's going to need to take place for the two
flats on the R-4, is that correct?

MR. COLLINS: Yes, that's right.

CHAIRVAN GRIFFIS: And is it possible to
get a subdivisionor isit required to have a vari ance
for the lot dinmension in order to have that
subdi vi sion? The zoning adm nistrator can still sign
off on that?

MR, CCLLI NS: No, the subdivision, that
| ot configuration before you requires the variance
that we requested, a 19-foot wide lot that's 1,770
square feet.

CHAIRMAN GRIFFIS: Right. And with that
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vari ance then the zoning adm ni strator could sign off
on a subdivision, is that correct?

MR. COLLINS: O the zoning adm ni strator
could sign off on the two-percent flexibility as well,
but | think that's in a building permt situation and

not a subdi vi sion situation.

CHAI RVAN ORI FFI S: Ri ght. No, I
understand that. | guess |'mnot trying to get to the
two percent. I"'mtrying to get to the definitive

aspect that a basically non-conformng |lot can be
accept abl e.

MR. COLLINS: You cannot get a subdi vi si on
to create a lot that doesn't conformto zoning. As
you may or may not know, the Board may or may not
know, when you apply for a subdivision, there are
t hree stops you have to go through once you draw, the
surveyor draws up the lot. One is nmake sure you pay
your taxes in advance, one is historic preservation
and the third is zoning to nmake sure the | ot conplies
with the zoning requirenments. In this case it would
not because it doesn't conform It doesn't have 1, 800
square feet per |ot.

CHAI RMAN GRI FFI'S: And so in this case, if
this was approved, the zoning admnistrator, that

third stop, or take this plat that was now shown, the
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non-conformng 17-plus square feet and say, "I can't
doit. Oh, however, | can because there's a vari ance
approved?"

MR. COLLINS: That's correct.

CHAI RVAN GRI FFI S: kay. Good. Very
wel | . Then let's nove forward then, if there's
nothing else for the <case presentation of the
applicant, to the Ofice of Planning for the
presentation of their report.

M. Cochran, a very good afternoon to you.

MR. COCHRAN. Thank you, M. Chairnman and
menbers of the Board.

The nunbers we' re usi ng today are based on
t he Novenber 22nd draw ngs of the applicant submtted
to you all and the updated anal ysis sheet that they
handed out today. And they've already expl ai ned what
t hat corrected.

And for the benefit of the applicant |
want to enphasi ze that OP' s charged with advising this
Board on whet her you all have net the tests to get the
adj ustnents that you' re asking for. W're not asked
to comment on whether we think it's a good project or
bad project, just whether you' ve net the tests.

For brevity's sake I'd like to skip right

-- well, first let ne tell you where we don't have any
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pr obl ens.

OP recommends approval for the foll ow ng
requested relief. W feel that the applicant has net
the tests for and woul d recomend t hat you approve t he
request for relief from Section 214, the accessory
par ki ng special exception request, the approval for
Section 411.5, the roof structure special exception
request for differing height enclosing walls and
approval for Section 773.3 recreation space vari ance
request.

Getting that out of the way, because |
want to concentrate on the areas where we do have sone
guestions so we can outline sone of the issues that we
see with it. I'd like to look at it first as the
northern buil ding, then as the southern building. The
northern buildingis the five-story building on what's
now Lot 74. The southern building would be the two
dupl exes on what is now Lot 72 and the remainder
portion from 74 after it gets resubdivided. So the
southern building is basically the two dupl exes when
" m tal ki ng about this.

To enable construction of a [larger
building with different uses than would be permtted
on the R4 portion of the present Lot 74; and |I'm

t al ki ng about the northern buil ding now, the applicant
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i s seeki ng speci al exception approval to cal cul ate the
potential height, use and bul k based on extendi ng t he
C-2-A provisions approximately 34'8" to the south as
provided for in Section 2514. 1.

The first concernthat OP has wwththisis
t he proposed FAR.  Section 2514.2 gives the Board the
authority to extend the nore i ntensive use, hei ght and
bul k provisions of the |ess-restrictive zone, which
the Arts/C2-A, to the part of the ot in the nore-
restrictive zone, which is R4, provided that four
criteria are net. And you've got your Zoning
Regul ati ons? W're Jlooking at 2514.1 and .2.
2514. 2(a) says the extension cannot go farther than 35
feet and the applicant neets this. 2514.2(b) says the
Board shall require conpliance with 2514.1(d). What
does that say? "For conputation purposes any portion
of alot located in the R4 district shall be deened
to be limted to a floor area ratio of nine-tenths."
And then 2514.2(c), the extension woul d not adversely
affect the character and future devel opnent of the
nei ghbor hood. Finally, 2514.2(d), the Board nmay
i npose all those requirenents |ike designing,
lighting, screening, etcetera.

OP feels that the applicant has

denonstrated that it neets three out of the four
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criteria, (a), (c) and (d). However, in OP's opinion
t he project the applicant has submtted does not neet
the special exception test of 2514.2(b) because it
doesn't satisfy the related criteria of 2514.1(d),
which limts the calculation of the R4 portion of the
lot to 0.9. Cbviously the applicant antici pated that
we'd be saying this and spent sone tine addressing
this.

The applicant proposes an FAR for the
northern building of between 2.98 and 2.99. The
applicant believes this is permtted by using Section
2415.2 to extend the devel opnent up to 35 feet south.
That is to say, the devel opnment paraneters permtted
inthe Arts/C 2-A zone by up to 35 feet south into the
R-4 zone. The paraneters the applicant has extended
are use, height, bulk and FAR The applicant had
conflated bul k and FAR when 2514.1 is actually very
careful to distinguish between the two. Bul k and FAR
are not the sane thing. Bulk refers to the exterior
envel ope. FAR alnost entirely refers to the interior
square footage. Two buildings could have the sane
bul k, but if one has nore floors than the other, it
woul d have nore FAR

Let's say this is the building envel ope.

And for the record I' mlooking at a box that contains
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W tness application cards in it. Let's imagine that
it's enpty, because | wasn't going to enpty all these
application cards.

CHAI RMAN GRI FFI S: How are you going to
get that in the record? |'mkidding. Go ahead.

MR,  COCHRAN: Al right. This has the

sane bulk. That is to say it has the sane anount of

-- let's say this is the lot. GCkay. |It's going to
have the sane occupancy. It's going to have the sane
hei ght . It's going to have the sane courtyard

conpliance or not. Wether it has, in this case those
Wi tness cards in here or not; let's talk in terns of
fl oors, whether it has one floor in here, tw floors
in here or three floors in here, it is the sane bul k.

CHAI RMAN GRI FFI'S:  That just proves back
that we're using sone termnology in some of the
sections in the regulations a generic or general
description the term bulk. W don't regul ate under
401 or 402 a residential bulk. W regul ate height,
area, |lot occupancy and also in the C zones.

MR. COCHRAN:. And use

CHAI RVAN GRI FFI'S:  Well, sure, use.

MR COCHRAN: But as the Lewis Report
itself states, a statenent of FAR gives an accurate

index of population density as well as a direct
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control over the density of work space within a given
area. Now, if you didn't a distinction between bul k
and FAR, you wouldn't have that way to gauge
popul ati on or work space density. Cearly, even the
Lew s Report imagined that there woul d be sone way to
di stinguish and if FARIis a way of gaugi ng popul ation
density, then you need to have an FAR in there. You
need to know how many fl oors the structure is going to
have.

CHAI RVAN GRI FFI'S: FARis not a definitive
measure for density. After all, the R4 and bel ow
don't have FAR, but we have density regul ations. The
FAR, | see it as a definitive way to designate
different uses that also calculate into the overal
massi ng of bulk of a structure. So you can have
differing uses within the FAR and you can have
di fferent designations of use within FAR So you
break out actually the density within a buil di ng based
on the all owabl e FAR usable. But | don't that takes
it away from sonething separate than the bul k of the
building itself. It actually enconpasses two of
t hose, use and mass. But | still don't see how that
hel ps us in differentiating that bul k either includes
or doesn't include FAR

For i nstance, your anal ogy of that box, it
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could have nunerous stories in it, it could have a
cell ar and a pent house that woul dn't cal cul at e t owar ds
certain aspects of FAR \Wiere was | going with that?
Who knows?

MR. COCHRAN. But even by the way you're
| ooking at it, M. Chairman, FAR woul d be a subset of
bul k. Now, if you're |ooking at 2514.1(b), it says
bul k, (c) it says bulk. 2514.2 goes into bulk. (d),
on the other hand, in 2514.1, clearly says nothi ng but
FAR.

VICE-CHAIR MLLER: | just want to chine
in here because |I'm looking at this as far as
interpretation of the way it's witten.

MR, COCHRAN:  Yes.

VICE-CHAIR MLLER |f you |l ook at 2514.1
before you get to (a), (b), (c), (d), it says "the
permtted use and bul k on the | ot may be determ ned as
follows.” And then if you go to (d), you could read
that it could be determ ned by FAR under (d). But it
is a subset of bul k, as the Chai rman was saying. You
see ny point, at least, with respect to the way the
regulation is witten?

MR, COCHRAN:  Yes.

VICE-CHAIR M LLER. Okay. Thank you.

MR COCHRAN: W consulted several tines
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with OAGand with the zoning adm nistrator. W're not
able to find anywhere that the section permts the
C-2-A's FARto be extended in the R-4 zone. The only
time to which; and |'ve already nentioned this, either
Section 2514.2 or 14.1 refers to FARis with respect
to the R1 through the R4 zones which are not
governed by FAR And unless an FAR is assignhed to
themfor conputational purposes, it's not possible to
determ ne the anmount of developnent that would be
permtted on the lot that is divided by a zone |ine.
The FAR assigned to the R4 zone is 0.9 for the
pur poses of figuring out how nuch FARIis permtted on
a split-zoned | ot.

CHAl RMVAN (Rl FFI S: Ckay. I'"m sorry to
interrupt you. Just so we're all following this,
because this is fairly conplex. M. Collins outlined
your argunent, | think, adequately or perhaps, but
let's see if | understand it.

We've got this C2-A zone. W're noving
the zone boundary line of that G2-Ainto the R4 by
34' 8".

MR. COCHRAN. Could I --

CHAIRVAN GRIFFI'S: And that 34 --

MR. COCHRAN. -- be picky on that?

CHAI RMAN GRI FFI'S: Okay.
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MR. COCHRAN. We're not noving the zone

boundary i ne. It's not a rezoning. W are
all ow ng --

CHAI RVAN GRI FFI'S: R ght.

MR. COCHRAN: -- the use, height and bul k
provi sions of the |ess-restrictive zone --

CHAI RVAN GRI FFI'S:  Good.

MR. COCHRAN: -- to be applied to the
nore-restrictive zone.

CHAI RMAN GRI FFI S: Ckay. So for 34'8"
sonething is going over there for calculating that
| ot ?

MR. COCHRAN: Right.

CHAI RVAN GRI FFI'S:  But what you're saying
is everything else calculates in that lot area like
it's CG2-A right, except for the FAR?

MR. COCHRAN: Right.

CHAI RMAN GRI FFI S: Ckay. And you read
that because you see it as being taken out of
2514.1(c) and designated specifically in 2514.1(d),
right?

MR. COCHRAN: Right.

CHAI RMAN GRI FFI'S:  (c¢) says bul k, (d) says
FAR?

MR. COCHRAN: Right. (c) in 2514.1, as
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you all have already di scussed, applies to natter-of-
right where you can use accessory parking in that
area. You can count it as your side yard, etcetera,
etcetera. So if you' ve got a higher-intensity zone
and a lower-intensity =zone, you' ve got certain
requirenents in the higher intensity zone that
basically don't go above the ground. There are sone
requi renents. You can use the remai nder of the lot to
nmeet those requirenents. Wat you can't do is go nore
than 0.9 FAR if you get a special exception.

Wiy is that even there? W discussed it
alittle bit. | believe that it would allow you to
configure a building so that you get rid of certain
open court requirenents so that you'd be able to
configure it so that you wouldn't have to seek a
variance for certain open court requi renents,
etcetera, anything that required you, say, to go to
the lot line. Actually, | sinply shouldn't specul ate
on this. Let ne retract that from ny testinony,
because | can see the way that Ms. M|l er's | ooking at
ne.

VI CE-CHAIR M LLER: No, it just sounds
i ke nobody knows the reason for this .9 FAR

MR COCHRAN: Vll, again, it's sinply

specul ation that R-4 zones, R 1 through R4 zones are
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del i cate zones. They weren't given FAR controls
They need to be protected. There are certain reasons
for extending certain things like the arts uses into
a particular area, but you have to control the anount
of density adjacent to an R4 zone in order to
effectuate a transition.

CHAIRVAN GRIFFI'S: But if it was to ensure
a buffer, then it seens to ne that the section would
read inreverse. It wouldn't say howfar you can nove
over the bulk, but rather it would say how nuch you
had to provide as a buffer to an adjacent R4 zone,
right? Because if |I'mfollow ng what you're saying,
it's like, of course, you can nove it 35 feet over,
but for the rest of that or for that portion that's 35
feet, we need to have a buffer that transitions into
the next, right? But, how do you know that this |ot,
as M. Collins had laid out, which I hadn't really
t hought about, but how do you knowthat this lot isn't
200 feet wide and you're only noving it 35 feet and
you've got, you know, the rest of it left over.
There's plenty of buffer, right?

MR. COCHRAN: Yes. But then --

CHAI RVAN CRI FFI S: It doesn't ensure
buffer and if it's buffer, then we shoul d have ensured

buf f er. There should have been for 35 feet to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




[ —

N

w

N

62

(o]

\‘

(o]

(o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

105

adj acent zone you woul d have to provi de, you know, the
.9 FAR Right?

MR COCHRAN: Well, that's exactly what
you' re doi ng.

CHAI RMAN GRI FFI'S:  Yes, but in this case.
But this is a specific case where that reasoning fits
in perhaps well, but | can see nunerous others. And
| think we've had others where we've noved the
boundary i ne where the | ot size changes dramatically.
| don't see how the provision of buffer even fits in
in sone of the zone boundary |line crossings that |'ve
seen in existence and al so before the Board.

MR, COCHRAN: Vell, let's ook at it a
different way and let's ook at the way M. Collins
had | ooked at it where the 0.9 is and gives you and
i dea of what your FAR woul d be that coul d be devel oped
on the remainder portion of it. And let's say that
you had a |l ot that was considerably |arger, that had
a split zone on it. You nove part of the nore-
i nt ensi ve zone boundary down by 35 feet, but you still
had at least 36 feet left in a lot that was al so at
| east 100 feet deep. So you'd have 3,600 square feet
whi ch woul d be bi g enough for two dupl ex town houses.
By the way of M. Collins looking at it, those dupl ex

town houses would now be limted to an FAR of 0.9

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




[ —

N

w

N

62

(o]

\‘

(o]

(o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

under his readi ng of what that regul ati on says. That
doesn't nmake any sense to us.

M5. MONRCE: Can | ask a question about
that? That's what | asked before though. M. Collins
says that when we nove this 34'8", right, it's going
to coincide with the end of the lot. So when he says
that that .9 would not go to the next |ot where the
two flats are.

MR, COCHRAN:. Well, that's because they're
going to be re-subdividing the |ot.

M5. MONRCE: Ri ght . And see, that's a
probl em because what's -- | don't want to say that,
but the creating that to coincide so it works in this
case, but it mght not work in every case, because
there mght be sonme bit of a lot left over. And |
will say that | don't know who in QAG you tal ked to;
it wasn't ne, but | do know that this is susceptible
to nore than one interpretation and it really isupto
t he Board.

MR. COCHRAN: It was Ell a.

M5. MONRCE: Okay. You just need to kind
of parse it out and understand it. Because it does
work differently | think if you nove it and you
coincide at the end of the ot or if you don't and

there's sonme little bit left over in R4 or depending
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on how you subdivide it nmakes a difference.

And | don't know how you want to i nterpret
the bulk versus FAR That's up the Board to read
t hat .

CHAI RMAN CGRI FFI S: Any other words of
w sdonf

VICE-CHAIR M LLER. M. Cochran, are you
saying that your interpreting this buffer to be 35
feet, or not?

MR, COCHRAN:  No.

VICE-CHAIR M LLER: No? kay.

MR. COCHRAN:. That was specul ati on.

VICE-CHAIR M LLER.  Ckay.

MR. COCHRAN: And unfortunately |
sonetines don't pay attention to what ny superiors say
and never specul ate on the bench.

VICE-CHAIR M LLER.  Ckay.

MR, COCHRAN. Ckay. In any event, by the
way that OP is |looking at, you'd allotted an FAR of
1.78 and 1'll talk about how they m ght be able to
address this later on. That all of these cal cul ati ons
are illustrated in Table 1, which vyou ve had
distributed to you today, | think.

OP al so notes that the Conprehensive Pl an

generalized | and use map shows the southern part of
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Lot 74 and all of Lot 72 is being suitable for
noder at e-density residential 3.0, which is what the
applicant is basically suggesting is nediumdensity.

The second i ssue OP has with the northern
building is with the roof structure. Clearly roof
decks and egress to them are permtted, however, OP
believes the bathroons and extra space in the
pent house may require relief from the provisions of
Section 411.1. The Section states that penthouses for
storage and toil ets, incidental and accessory, to roof
swimmng pools shall be subject to conditions in
variable floor area ratio credit specified in the
section. OP believes there's sone question as to
whet her the baths and overall anpbunt of space for
t hese uses in the pent house conforns to Section 411. 1.

There al so may be a questi on as to whet her
the anount of the finished interior storage space for
each unit that is shown on sheet SK-12 is incidental
and accessory to the approximately 10 by 10-foot
swi mm ng pool shown on each unit, or whether it is
actual |y occupi abl e space. However, OP is not taking
a positiononthe relief from41l.1 that nmay be needed
for the penthouse on the project's northern portion.
We're sinply pointing that out to you.

Let's nove to the southern portion, what
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woul d be in the future Lot 72 as subdi vi ded.

The lower flats would contain two
bedroons, two-and-half baths and a |oft. The top
units would contain three bedroons, three-and-a-half
baths and a |l oft den. The third bedroom and bat hr oom
for each of these units, as well as the pool and deck,
woul d be on the top level. The envelope for the top
| evel woul d occupy approxi mately 50 percent of each of
the flat's footprints, will be flush with the 12th
Street facade and woul d appear as if a fourth story
fromthe 12th Street.

To construct these row houses, the
applicant has requested relief from Section 401.3
m ni mum area requi rements and from Section 400.1. OP
al so believes, however, that they shoul d be asking for
a variance from Section 400.1 for the nunber of
stories permtted in an R4 zone.

In OP's opinion the applicant has not yet
denonstrated that it neets the test for variance
requests from 401.3, the mninmum area required for
flats. The applicant will be re-subdividing the lots
for this devel opnment. Wat's now a 34. 85-foot w de,
Lot 72 wll take about 2.2 feet fromLot 74 and becone
two approximately 19-foot wide lots. To accommopdate

two units on each lot in the R4 zone, each | ot woul d
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need to have, as the applicant has said, 1,800 square
feet.

The applicant states that the site is
excepti onal because of the shall owness of the | ots and
the square conpared to the other lots in the square;
that is to say, 93-foot depth for the applicant's | ot
conpared to 93.87-foot depth for other R4 lots in the
square. OP is not persuaded by this argunent.

The applicant believes that the two fl at
| ots could not be each nade about three inches w der
in order to conply with the m nimumarea requirenments
because of the inpact this would have on neeting ADA
wth requirenents inside the units on Lot 74.

Now, | was out of the roomfor |ess than
a mnute in order to look at a zoning atl as. I
beli eve that the applicant addressed this during that
| ess than a m nute, however, at the tinme of the report
the applicant, in OP's opinion, had certainly not
denonstrat ed anyt hi ng wi t h di nensi ons or nade any real
argunent about the ADA requirenents. So we don't feel
that they have nmet the tests required for that
section.

We've also examined the plans for the
areas atop the third floor of the flats. Your sheet

SK-10 shows each area as having a full bath closet, a
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13- by-13-foot den/bedroom and a hall l|eading to a
private deck with a pool. The applicant has stated
that these areas are nezzanines. After consultation
Wi th the zoning adm ni strator; and | woul d nenti on not
with anyone in OAG OP believes that these areas
conprise four floors and would therefore require a
vari ance from 400. 1.

You' ve already heard -- well, naybe you
haven't heard the definition of a nmezzani ne today.
It's defined in 199 as a floor space within a story
between its floor and the floor or roof next above it
and having an area of not nore than one-third of the
area of the floor imrediately below it.

Table 2, which |'ve handed out today,
shows while the upper area constitutes one-third of
the building footprint, it conprises approximtely 42
percent of the area of the floor below it. An
exam nation of sheet SK-7 shows that the third floor
has approxi matel y; and again, |' mreally approxi mati ng
this because we didn't have any di nensi ons, about 817
square feet. This is because the loft/den on the
third floor overlooks the second floor living room
At 42 percent of the floor imediately below, this
seens to require relief from Section 400.1. OP does

not believe the applicant has denonstrated that it
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neets the test for granting a variance from that
section. Even if the third floor area filled the
entire building footprint, OP does not believe the top
| evel would constitute a floor space wwthin the third
story that is between the third story's floor and the
third story's roof. However, it is not necessary to
di scuss that issue today.

To summarize, | can see you're | ooking,
it's not necessary to discuss it today, (a) because
it's extrenely conplicate, (b) because we don't think
that they net the first test anyway. So given how
conplicated the second test is, unless you would |ike
to discuss it further, | would rather not. I
recomend - -

CHAI RVAN GRI FFI'S: | think the second case
is the easiest one. They're not going above the
hei ght allowed, is that correct?

MR. COCHRAN:. They're not goi ng above the
hei ght al | owed.

CHAl RMAN @RI FFI S: So, because usually
t hey have that bulk to deal with, right? And howthey
fit and what they fit in there is up to themuntil it
falls into sonething el se. And what you're saying is
that it doesn't fit within that area?

MR. COCHRAN: It's not wiwthin a story.
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CHAI RVMAN GRI FFI'S: Wiy not? It's between

the third floor and the roof.

MR, COCHRAN. It would be within a story
if the roof of the top area extended all the way to
t he back --

CHAI RVAN GRI FFI'S: Way?

MR. COCHRAN: -- and then the roof, where
you now have the roof were open to the top. Then you
have a discreet area within a | arger volune. |[|nagine
again, this volune and you' ve got sonething that
you've got a platformhere that's a third. That's a
mezzani ne. You've got a platformthat's athird with

occupi abl e space up here, or even a bathroom and a

bedroomup here. That's still a nezzanine. |It's part
of this volune. |It's very clear when you're | ooking
at it fromfloor-to-floor. It gets nore tricky when

you're looking at it as part of the roof. But let's
start with looking at it fromfloor-to-floor.

This is the second floor, this is the
third floor, this is a nmezzanine.

CHAI RMAN GRI FFI'S:  Why?

MR. COCHRAN:. Because it occupi es not nore
than a third of this volunme of the area of the floor
below it, the nezzanine, an the area of the floor or

roof above it; this.
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CHAI RVAN GRIFFI'S: Ckay. So why are we

| ooking at it --

MR.  COCHRAN: O you could do it, you
know, a six-of-six and add them all up and then as
| ong as you --

CHAIRVAN GRIFFI'S:  |'mnot sure what you
said actually is a nmezzanine, but I"'mwth you o
ahead.

MR,  COCHRAN: And as long as it didn't
conme out to nore than a third, you still wouldn't have
the floor area count.

CHAI RVAN GRI FFI'S: Ckay.

MR. COCHRAN: In this case, you're going
up. You've got a roof here. You're going up another
hal f of a floor and you've got all of this. Let's see
now, you have all of that area that |'ve just hatched
bei ng occupi ed space. It goes all the way up to here.

CHAl RMVAN ORI FFI S: | get vyour point.
econom ¢

MR, COCHRAN:. Ckay.

CHAI RVAN GRI FFI'S:  You're saying that the
fl oor bel ow --

MR. COCHRAN: It's the area imedi ately
bel ow t he roof .

CHAl RMAN GRI FFI S: | understand that,
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but --

MR. COCHRAN. O the floor --

CHAI RVAN GRI FFI'S: What | don't under st and
isinthe definition as we | ook at nezzanine, there's
a requirenment for the floor --

MR, COCHRAN:  Yes.

CHAI RMVAN GRIFFI'S:  -- to be doubl e hei ght
for its entire length, because that's what you're
saying. The roof has to continue at the sane |evel
essentially for covering the entire floor. That
mezzani ne has to fit under that roof, therefore it has
t o be doubl e hei ght space all the way outside the area
that isn't under the nezzanine.

MR, COCHRAN. Well, for this building as
desi gned, yes. But let's say you' ve got a 15-foot
hi gh ceiling. Let's say you've got nmany of these
restaurants that we're trying to get in the Munt
Vernon area. 1In 15 feet you can fit a nezzani ne and
you can get, as you do with several restaurants that
we're probably all famliar with dining space up there
and bel ow. It doesn't have to be a doubl e-height
space. Wiat it's doing is clarifying that that space
that you fit into the other space isn't countable
towards FAR It's as sinple as that. That's the

whol e point of this.
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CHAI RMAN GRI FFI S: Yes, | know t hat.

MR. COCHRAN:. This isn't space that's fit
in wthin another space. This is new space.

CHAI RMVAN Rl FFI S: But where is the
requi renent that shows in the regulations that says
for a nezzanine to calculate as a nezzanine an not
towards FAR you have to have that 15-foot height
t hroughout the rest of the entire floor?

MR COCHRAN: No, actually it's the
between part. It's an area wthin a story.

CHAIl RMAN GRI FFI S: Ckay. You're not
under st andi ng.

MR, COCHRAN: And the nezzanine is
measured not the entire floor below it by the way we
| ook at it, but the area of a floor that's i medi ately
bel ow the enclosed portion. |It's really hard to do
this without a crayon.

CHAI RMAN GRI FFI' S: Ckay.

MR, COCHRAN:. But furthernore you' ve got
the other issue about the floor below it being
significantly | ess than the applicant had cal cul ated
it as being. So anyway you look at it, it's 42
percent of that space, so it doesn't neet the tests
anyway.

So to sunmarize, in OP's opinionthere are
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several matters for which the applicant has requested
speci al exception or area variance relief but for
which it is not denonstrated that it neets the tests
required to grant the relief. For other aspects of
the project, the applicant had not requested the
density and height variance relief that seens to be
needed, nor has it denonstrated fulfillnment of the
tests for such relief. OP recommends approval of the
followng requested relief; and |'ve already said
that, 214, 411.5, 773.3.

OP cannot recommend approval of the
foll ow ng requested relief. A special exception under
2514. 2 split-zone provisions due to excessi ve FAR the
401. 3 area variance for the R4 duplexes unless the
applicant denonstrates exceptional conditions and
practi cal difficulty. OP also Dbelieves that
additional relief is necessary if they want to get the
project that they're trying to get, an FAR vari ance
for Section 2514.1(b) to allow for the FAR equi val ent
to be calculated at greater than 0.9 for the R4
portion of the site, a variance for 411.1 for the
flat's apparent fourth story. OP is pointing these
out, but we can't support either of these at this tinme
because we haven't seen any denonstration of, you

know, all of the tests.
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Finally, OP is not taking a position on
the relief fromSection 411.1 that nay be needed for
t he penthouse on the project's northern portion.

Now in closing, I'd like to nention that
we've had extensive conversations wth the zoning
adm ni strator about both of these. The zoning
adm ni strator woul d be pleased to neet with the BZAto
di scuss these issues at any tine, his interpretations
of the 2514 and of what constitutes a nezzanine. And
we'll have crayons for the latter.

CHAI RMVAN GRI FFI'S: I ndeed. kay. Thank
you very nuch.

Let nme follow up on a couple of things
because | think you brought an awful | ot of inportant
analysis to us and going back to this buffer issue,
hopefully your last piece of this. But ny question
againistryingto figure out and get an under st andi ng
of why or how the intent of the .9 buffer.

So if this aspect of this CG2-A was to
nove into the R4, right, for that 35 feet, that R4
would need to be calculated at the .9, is that
correct?

MR. COCHRAN: Correct.

CHAIRVAN GRIFFIS: So it seenms to ne that

it's alnost less than if you had to calculate R4 as
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a matter-of-right, although it doesn't have FAR If
you calculated R4 as a matter-of-right, it would be
| ess FAR by extending the G2 into it.

MR. COCHRAN: That's correct.

CHAI RMAN GRI FFI'S:  That makes no sense to
me t hen.

MR, COCHRAN:. It would seemto di scourage
use of this provision.

CHAI RVAN GRI FFI'S: Ckay.

MR. COCHRAN: Wy ? | haven't done a
| egi slative history. | don't know.

CHAl RVAN GRI FFI S: Right. Okay. Ckay.
Good enough.

M5. MONRCE: Al | can say is | did pul
the old orders, the Zoning Conm ssion orders. Their
cite is at the end of the section, you know,
amendnents to the original?

CHAI RMAN GRI FFI'S: Sure.

M5. MONRCE: You know, the anendnents wil |l
say absolutely nothing as to intent at all. | nean,
| didn't see anything.

CHAI RMVAN GRI FFI'S: Sure.

M5. MONRCE: There may be sonething
el sewhere in the universe, but nothing in the old

orders.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




[ —

N

w

N

62

(o]

\‘

(o]

(o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120
CHAI RMAN  GRI FFI S: But in ny sinple

calculations here, in an R4 if you had a standard,
you know, it's a standard regul ati on 18-foot by 100-
foot deep R-4 lot. The calculation of that at a 60
percent |ot occupancy, although there's not FAR
calculation in the R4, would cone out to a 1.8. And
yet we're sayi ng, however, when you nove this boundary
of a less-restrictive, nmeaning allowng nore area,
nore mass, nore bulk to a lesser area, and
specifically in this R4, when you do that, when you
add height and everything el se, you can't have your
matter-of-right FAR In fact, we're going to cut it
in half. That's where | don't see what would be the
intent of that in any provision.

M5. MONRCE: | don't think it's clear at
al | . | nmean, | know what you're saying. You're
allow ng themto i ncrease everything except FAR which
you' re havi ng. It doesn't make any sense. | mean,
the only conjecture | think anybody can conme up with
is what M. Cochran said, that you' re all owed hei ght,
you' re allowed | ot occupancy and the rest of it, but
not "density." You could build a theater, say, that
has, you know, a larger building with a ot of open
space, but you can't put a lot of floors in. But

there is no basis for that conjecture.
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CHAI RMAN GRI FFI'S:  Ri ght.

MS.  MONRCE: | nean, other than that's
what we're trying to figure out why they built this --
CHAI RVAN GRI FFI'S:  And t he reverse i s what
M. Collins is indicating, is that you're going to
have a nice pretty glass tower that you can't occupy.
The | argest atriumspace in the District of Col unbi a.

M5. MONRCE: | understand and | don't --
there's not a whole to go on except --

CHAI RVAN GRI FFI'S:  Maybe it is a Guinness
Book of World Records issue.

MR. COCHRAN:. VWhich we believe there's a
way to address by asking for a variance fromthat FAR
[imtation on the cal culation of the 0.9.

CHAI RMVAN GRI FFI'S: Ww. But you're not
sayi ng that under 2514.2 special exception it was the
intent to have a hidden variance requirenent?

MR, COCHRAN. Again, you're asking ne to
specul ate on sonething | wasn't there for and |I' mnot
going to fall into that trap again. But, it's there.
They're asking you for sonething |ess intense. |t
seens to us that the regulations are giving the
ability to extend certain provisions of the nore
intensive zone into the |less intensive zone. It's

restricting you within the |ess-intensive zone even
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nmore than you m ght be for FAR only under matter-of -
right. But then inplicitly, because you can ask for
a variance from al nost everything, you can ask for a
variance fromthat.

CHAl RMVAN GRI FFI'S:  Okay. Thank you very
much.

Does the applicant have any questions of
the O fice of Planning?

MR CCLLINS: No.

CHAI RMAN GRI FFI'S: W' ve exhausted him
Very wel | . If there's nothing further, Ms. MIller
did you have follow up?

VICE-CHAIR MLLER I'd like to ask the
applicant a foll ow up based on what O fice of Planning
has said. |Is this a good tine to do or not?

CHAI RVAN GRI FFI'S: (kay. Let's go.

VICE-CHAIR M LLER: Ckay. Wth respect to
the relief sought from 401.3, it sounds like to ne
that you' re saying on the one hand if it's less than
two percent, the zoning adm nistrator has flexibility
there. But on the hand, the zoning adm ni strator does
not have the authority to grant a subdivision to nmake
it a non-conformng | ot.

MR, COLLINS: Well, I may have m sspoken

there. Let nme just turn to the section for clarity.
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VI CE- CHAIR M LLER: "' m | ooki ng at page

16, the |l ot dinmensions of your filing.

MR, COLLINS: Yes.

VI CE-CHAIR M LLER:  Yes.

MR,  COLLI NS: I'"'m looking for the
flexibility provision.

VICE-CHAIR MLLER Ch, the flexibility
provi sion? Ckay.

M5. MONRCE: [It's 2522, Mnor Flexibility
by Zoning Admnistrator's Ruling | think is what
you're |l ooking for. 2522? Does that sound --

MR. COLLINS: That's the nore general one.
There's one in resident zones.

M5. MONRCE: A little nore specific?

MR. COLLINS: Wich is 407.1, which does
give the zoning adm nistrator authority to permt
deviations not to exceed two percent of the area
requi renents of Section 401. W would interpret that
to be in a subdivision situation, which it would have
to be in order for it to be an area because it's the
ot area and so it would have to be subdi vi sion.

VICE-CHAIR M LLER.  Ckay.

MR. COLLINS: Whiere's there's an existing
|l ot or a newWy-created |ot.

VICE-CHAIR M LLER:  Ckay.
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MR, COLLINS: But our point is we're here
for all this relief. W don't want to go pieceneal
here and get what we think we're going to get
everything in and then have to argue there and then
have them say well, why didn't you wap that in your
BZA? We just thought it would be nore efficient to do
it all here. And the fact is, it's within the two
percent flexibility is 30 feet. W're talking about
a difference when you look at the face of the
bui I ding, we're tal ki ng about a seven-and-a-hal f-inch
difference, which is less than the width of a brick
when you | ook at the whole thing, soit really doesn't
anount to nmuch. We just thought we'd throwit in here
and just get that done. And | think the architect has
testified that really, you know, when you' re neasuri ng
things it's |ike baseball, it's a gane of inches
There's a certain point beyond which you can't go and
that's where we are. W can't go those seven-and- a-
hal f inches nore and that's why we're asking for the
vari ance.

VI CE-CHAIR M LLER:  Now, did you show why
you can't go any further in creating these lots to be
conpliant? | nmean, we talked about the parking,
accessory parking, and the size of the building over

there, why the building had all the space, that it
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couldn't provide any nore space or rec space, or for
accessory parking. But | don't recall exactly why the
case for why these had to be non-conformng lots --
MR, COLLI NS: Well, the architect went
through it quickly and I'lIl ask himto repeat it. He

went through on a typical floor the dinensions and

"1l ask --

VICE-CHAIR M LLER. Was this -- oh no, go
ahead.

MR. COLLI NS: -- using the SK-6 on the
easel. |If you could just go through that, maybe bring

it closer to you so you can --

MR. STEWART: Actually, this m ght be nore
hel pful. if you |ook, what we're tal king about --

MR. COLLINS: \What sheet are you hol ding
up here?

MR. STEWART: This is SK-6A, which you
don't have.

MR,  COLLI NS: Ckay. Well, can we use
sonet hing that they do have?

MR, STEWART: Well, if you take this area
here on the floor plan, which is the critical wdth,
where these critical dinensions are determ ned for
determ ning where | can go fromhere to here, and if

you start to look at that dinension string com ng
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across and you take the wdth of the perineter of the
outside walls, you take the required wdth of the
stairway to nmeet m ni numegress requi renents, | ook for
the wall again --

MR,  COLLI NS: Could you go through
el enent - by- el enent and descri be what's required?

MR. STEWART: Right. Gkay. The m ni num
width of a stair is 7°8". By the tine we get the 44-
inch width for each stair run and the necessary
dinmension to turn the rail to be conpliant, you get
the width of the structural wall again, you get a
five-foot bathroom sothat's just functional you need
five feet to make a bat hroom work. We have 2'6" for
the depth of the closet, utility closet which has the
furnace and the washer/dryer. W have 3'6" for the
dinension fromthat closet to the bar top, which has
to get a 3-foot door in it plus have sone clearance
for some stools. W have a two-foot counter, a three-
foot aisle between the counters, another two feet for
the counter. Wdth of the dem sing wall between the
units. And we have a handi capped unit here which
requires the two-foot counter and the 3'6" distance
bet ween the counters, another two-foot counter. The
bar top, 3' 6" again to accomodat e the three-foot door

and the stools. And then we have the dinmension for
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t he two-f oot bat hroomvanity and the five-foot turning
radi us for the handi cap wheel chair and then we're into
t he sane stair dinension again.

So if you take all of that and you add it
up, we're at 34'8". So we're fighting for inches to
make this work. And taking seven and three-quarter
inches out of this nmeans sonmething isn't going to
work. So we've squeezed it. W started out at 35
feet, squeezed it as much as we could. W got to
34'8". That brings our lots wwthin the two percent of
the lot requirenent. So we're --

CHAI RVAN GRI FFI'S:  Okay. And just to be
clear --

MR, STEWART: W got balls in the air
we're juggling to try to make this work

CHAIRVAN GRIFFI'S: That's right. And to
be cl ear, the di nension, what's pushing that boundary
on the R4 is the dinension of that building to nmake
it workable, correct?

MR, COLLINS: Correct.

CHAIRMAN GRIFFI'S:  So when Ms. Mller is
asking the question of why can't you get 30 square
feet nore in the R4, it's not because of what's
happening here squeezing, but the building 1is

squeezing that out this way.
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MR. COLLINS: It's pushing fromthe north

CHAIRMAN GRIFFI'S: So if you nmade the R-4,
t hose portions on the right of the sheet, w der, those
addi ti onal inches have to be taken out of the buil ding
that he just wal ked through. s that ny correct
under st andi ng?

MR, COLLI NS: That's correct. That's
correct.

CHAIRVAN GRIFFI'S: So what's wong with a
corridor in your front door walking in seven inches
smal ler than three feet?

MR. COLLINS: I'msorry. Say that again?

CHAl RMVAN GRI FFI S: I walk in ny front
door, a nice three foot wide door. What's wong with
having a corridor that is three mnus seven inches?

MR. COLLINS: Well, 1've got a three-foot
door --

CHAIRVAN GRIFFI'S: O 29 inches.

MR. COLLINS: |'ve got a three-foot door
and then there's also the practicality, the way that
the unit lays out wwth a bar top and bar stools that
are there, to nmake that less than a 3'6" just neans
that the corridor won't function because you can't get
t he door open and then still have the bar stools.

To make that hallway smaller, that if we
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had a -- we've got a three-foot door there and we've
got a 3'6" space, so there's six inches beside the
door swing and then in the handi capped unit, we al so
need cl earance to the handl e side of the door for the
wall to neet handicap requirenents also. So starting
to pull all this stuff together, makes it unworkabl e.

CHAI RMAN GRI FFI'S:  How nuch space do you
need to the side of the door fromthe handl e?

MR.  COLLI NS: You need 18 inches on a
handi capped unit, for a handi capped door.

CHAI RVAN GRI FFI'S: Hi s plans are different
t han what we have. |Is that correct?

MR, COCLLI NS: It's slightly different
because it was further devel oped and i ncorporated the
handi cap requirenents.

CHAIRVAN GRIFFI'S: That's right. Ckay.

MR, COLLINS: Wiere this cones all the way
t hrough and turns. Because i f the handi capped ki tchen
was the sane |ayout where it was a dead end galley
kitchen, we would have needed the five-foot turning
radius in that as well.

CHAI RVAN GRI FFI'S: R ght.

MR. COLLINS: So by shortening that, we
can get through it, so we've changed the design to

accommpdate that as well, because of our wdth
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restriction.

CHAI RMAN GRI FFI'S:  Good. Thank you.

M5. BAILEY: M. Stewart, can | nmake sone
copies for you?

MR. STEWART: Certainly.

CHAI RVAN GRIFFI'S:  Very well. | think if
we don't have any other Board questions, we can have
conclusions at this tine.

UNI DENTI FI ED SPEAKER: The ANC.

CHAIRVAN GRIFFIS: Onh, I"msorry. Aml --
boy, oh, boy, I'mjust rushing to get through, aren't
|? Let's do. M. Spal ding has been here so patient.
Let's get the ANC up here, 1-B, to present its case
and letter.

MR. SPALDI NG Phil Spalding. | represent
ANC 1-B. | live just down at the far end of the alley
behind the True Refornmer Building fromthis site. So
it'"sinny sight lines fromny back door. That's 1929
13th Street for the record.

| don't think it will be a surprise that
at the ANC neeting bulk and FAR didn't show up and
have a discussion. And the history of this, despite
the Lewws Report, didn't conme up either and we're not
exactly clear why the demarcation of the C2 Iline

varies at that point to shorten up.
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Qur neetings do occur in the True Reformner
Building which is right across the street fromthis
site. And the True Reforner Building has a much nore
traditional 100-foot distance to the alley cut.

Wen the Commission I|ooked at this
project, we sawit in very general terns and we saw it
as providing retail and initially comrercial, as well
as residential. And in the second version, retai
with residential.

The argunents today over the specifics of
t hese exceptions and variances were not part of what
we considered at the ANC. The ANC is in support of
this project. W do support; and | want to nake this
plain, not the very specifics of what was discussed
today. | don't think the Conm ssion woul d under stand
nmost of today's discussion.

We do support the extension of the retai
a little further south on 12th Street. W have
di scussed what we would like to see in that retail.
W do support the idea of the two flats, the two
buil dings; and taking the two units each, the two
flats. And the 19-foot wdth and the 93-foot depth
doesn't give us any real pause because if you were to
wal k down 12th Street, you would find a wld

assortnment of street frontage sizes and depths of the
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actual built properties. Historically, it's a m xed

block. It wasn't built by one or two architects all
at the sane tine like a nunber of our other
residential row house street frontages. |It's a real

conbi nation of properties. And that these are going
to be 1,906 by 93 is going to be fully consistent with
the i nconsistent street frontage that we have in this
residential street.

We voted on this for aesthetic reasons for
the Historic Preservation Review Board and gave it
approval . W also have taken this up for these
speci fic zoning exceptions and variances and gave it
our approval.

CHAI RMAN GRI FFI'S:  Excellent. Thank you
very nmuch.

Questions fromthe Board?

(No audi bl e response.)

CHAl RMAN GRI FFI S: | should take you
first. Does the applicant have any cross exam nation
of the ANC?

MR. COLLINS: No, sir.

CHAI RMVAN Rl FFI S: Excel | ent. M.
Spal di ng, thank you very nuch. W do appreciate it
and | know it was very substantive, these discussions

at the ANC, both for the historic preservation i ssues,
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but also for the variance issues.

That being said, let me ask, as we nove
ahead, | don't have any other filings attendant to the
application fromGovernnent agenci es or associ ati ons,
is there anyone present in Application 17399 persons
in support of the application that would like to
provi de testinony? |ndeed.

MR. ROBERTSON:. Good afternoon. M nane
is Paul Robertson. | live at 1916 12th Street, which
is right across the street, slightly diagonal to the
south of this site. | wanted to just briefly speak on
two bases with regards to this project.

Let ne first say that | have lived on this
street for two years and I've lived in the U Street
corridor for 20 years. And the first thing I'd like
tosayisthat | livein a project called Wodson Row.
It is four | arge nmasonry town hones conpri sed of ei ght
condom ni uns that ny conpany devel oped and built, we
conpleted two years ago. They're very much in the
sane configuration as the two proposed flats for this
proj ect. So I'm very famliar with the nmezzanine
i ssue as was discussed just a little while ago.

| have di scussed the vari ance request with
many nenbers of the Wodson Row project. Being a

resident there and the devel oper, you know, | have
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good relations with everybody and we're all super
excited about the fact that this project's going in.
It's going to replace on the comercial portion of the
property what is now a real eyesore and nuisance
proj ect because it's operated as a parking | ot which
generates a trenendous anount of trash and noi se and
sonetinmes crinme. Police have been called nmany, many
tinmes to the site and one of ny neighbors is actually
nmoving as result of the continued problens at the
parking |ot. So we're all very excited about the
notion of this project going in and I'm not at al
troubled by any of the variance requests to nove
forward. So, that's what | have to say as a nei ghbor.
And what | wanted to say with regards to
the nezzani ne i ssue, with due respect to the opinions
of Ofice of Planning, | nust say that as a devel oper
|"'m sure the Board nust realize that it's extrenely
i nportant as a business person to -- in our world of
many uncertainties and a trenendous risk to be able to
rely on past precedent in interpreting Zoning
Regul at i ons. And for Wodson Row, our project, as
well as many projects that | know of across the city,
the interpretation governing the interpretation of
what a nezzanine is is consistent with what the

devel opers are proposing and conpl etely inconsistent
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wth the description that was given by Ofice of
Pl anni ng t oday.

So, I'd just ask that you take that into
consi deration t hat when maki ng t hese types of busi ness
decisions and there's a trenendous precedent for one
interpretation to then be confronted with sonething
conpletely different i s, to use zoning term nology, is
an undue burden and | would just hope that you woul d
take that into consideration

M5. MONRCE: Thank you very nuch.
Appreciate it.

Questions fromthe Board?

(No audi bl e response.)

CHAI RMAN GRI FFI'S:  Any cross?

MR. COLLINS: Yes, | have a question. M.
Robertson, in Wodson Row are nezzani nes in Wodson
Row?

MR. ROBERTSON:  Yes.

MR,  COLLI NS: Are they of the sane
configuration, or simlar configuration to those
proposed here today?

MR. ROBERTSON: Yes, they are.

MR, COLLINS: Okay. Thank you.

CHAI RMAN GRI FFI'S:  Thank you very nuch.

Anybody el se in support? In opposition?
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Any persons providing testinmony in Application No.
17999 in opposition?

(No audi bl e response.)

CHAl RVAN CGRI FFI S: Not noting any other
persons present to provide testinmony, M. Collins
let's have you present any rebuttal wtnesses or
conclusions. Let ne just ask you one nore question,
not really substantively to this, but is there retai
tenants signed up yet? Intent? Any direction on
t hat ?

MR. COLLINS: | can speak to direction
but there's nobody signed up at this tine.

CHAI RVAN CRI FFI S: kay. Excel | ent.
Thank you.

VI CE- CHAIR M LLER: M. Collins, | just
want to ask you a question. Do you have any cites to
cases interpreting a nezzanine? Board decisions? |
know t here have been Board decisions. |'mwondering
if you're relying on any in that M. Robertson just
referred to a whole |ine of precedent.

MR. COLLINS: |I'mthinking nost recently
t he one you deci ded | ast week.

VICE-CHAIR M LLER. Ri ght.

MR COLLINS: That's the one that cones to
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VI CE-CHAIR M LLER: The sane one that you

were citing for the roof structures? No?

MR CCLLINS: No.

VICE-CHAIR M LLER: Sorry. W deci ded one
| ast week?

MR, COLLINS: No, you deci ded a case | ast
week i nvol vi ng mezzani nes, a very simlar
configuration.

CHAIRVMAN GRIFFIS: Ws it a residential
apartnent building in R4 that had additions to the
non-conformng structures? |Is that it?

MR, COLLINS: That's correct, yes.

CHAI RVAN GRI FFI'S:  Ckay.

MR. COLLINS: And they were nmezzani nes.

VICE-CHAIR M LLER Ckay. Now you've
j ogged ny nenory.

MR. COLLINS: And they were simlar.

VICE-CHAIR M LLER.  Ckay.

MR. COLLINS: Simlar to this.

VICE-CHAIR M LLER: And | assune there are
nor e?

MR COLLI NS: Well, there's certainly
Whodson Row. The thing is they don't cone up in the
BZA unl ess you' re asking for sone variance fromtheir

provisions. So, it's hard to find a matter-of-right
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mezzani ne case.

VICE-CHAIR M LLER. Okay. Thank you.

MR, COLLINS: That's the problem You'd
have to research building permts and, you know, have
col l oqui al discussions with people to find out who's
buil ding what, but certainly | think the Board can
take efficient notice that there are nezzanines in
many devel opnents around the ©city, both the
traditional types that | ook |ike, you know, bal conies
in novie theaters that were described in the Ofice of
Planning's testinmony, plus those which are like in
Wbodson Row and like in this project here, and like in
the Jefferson | ast week.

CHAI RVAN GRI FFI'S: Ckay.

MR, ADLER: If | mght add by way of
further clarification, the towm houses, the flats that
we have in our project, including the nezzanine
conponent, are based exactly on what Paul built at
Wbodson Row across the street by right, including the
| ayouts of the nezzanines and the open spaces in
bet ween.

CHAI RMAN  GRI FFI S: Did you pay is
architect? On.

Yes, M. Cochran?

MR COCHRAN: Just for the record, |
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wanted to point out that what the Ofice of Planning
t oday sai d about the anmount of square footage on the
third floor; that is to say, the floor below the
all eged nezzanine, was not included in our witten
report and it mght be useful to get a clarification
of the dinmensions of the third floor since we didn't
have the exact dinensions at the time of our report.

CHAI RMAN  GRI FFI S: | don't think
under stand what you said. Let ne see, you indicated
on your cal cul ations that you submtted today i n Tabl e
1 that you have approxi mated square footage based on
limted di nensi ons and non-scal e drawi ngs. And you're
saying we should have the applicant do the actual
calculations to see whether it's open to further --

MR. COCHRAN:. Because that had not been in
OP's witten report. The applicant wasn't alerted to
t hat .

CHAI RVAN GRI FFI'S: Right. But that's what
you' re aski ng?

MR, COCHRAN:  Yes.

CHAl RMVAN Rl FFI S: Is to have them
cal cul ate what you're saying you approxi mat ed?

MR. COCHRAN: Right.

CHAI RMAN GRI FFI' S: Ckay.

MR COCHRAN: Because it makes an
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i nportant difference between 33 and 42 percent.

CHAI RVAN  GRI FFI S: Ri ght . Ri ght .
Exactly. Yes. And that's good to bring up. I
actually have that down to |l ook to as it's going to be
a critical aspect for the Board's deliberation.

Ckay.

(Wher eupon, at 5:43 p.m off the record
until 5:45 p.m)

CHAI RVAN GRI FFI S: Pardon us. \WWenever
you' re ready.

MR. COLLINS: Thank you. Thank you, M.
Chai r man. In response to certain issues raised by
Ofice of Planning in no particul ar order.

On Section 410.3, the lot area. e
bel i eve that we have shown that we do neet the test
for variance relief on the lot area. Based upon the
shal | ow depth of the lot, the need to neet accessibly
standards on the other side of the wall, the snal
size of the site, the difference that we're talking
about is seven inches in wdth, which is about the
di stance between ny pinky and ny thunb as | spread
themapart before you as far as | can. It's |ess than
the depth and the width of a brick. And in the entire
width of the developnent that wll be constructed

here, it will be totally inperceptible. And finally
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ends within the two percent flexibility standard for
the zoning adm nistrator's approval, which is a nuch
| esser burden than that which is required by vari ance
relief here.

The test for the two percent flexibility,
which the =zoning admnistrator can exercise, and
certainly which you as the Board, which can stand in
t he shoes of the zoning adm nistrator, can recognize
that the building shall be allowed to deviate fromno
nore than two sections, which we're not asking for.
And the deviation shall not be deened to inpair the
pur pose of the otherw se applicable regul ations.

Vell, we will certainly have enough area
on these site, as M. Robertson nentioned in this --
or actually it was the ANC chairman, the very
i nconsi stent patterninthe street, that this would be
consistent with the inconsistent pattern |I think is
the way he put it. It wouldn't inpair the intended
pur pose. It would be inperceptible fromeither the
front door or the back of the building. Certainly the
building will be wder than required. The fact that
the ot is shallower than required wll be
i npercepti bl e.

In terms of the roof structure, Section

411.1 does allow penthouses for storage and toilets
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incidental and accessory to roof swmmng pools.
Vel |, what does that nean, incidental and accessory to
roof swi mm ng pool s? Wen you have a roof sw mm ng
pool, what el se do you have? You m ght have a cover
for the pool. You m ght have chem cals for the pool.
You m ght have a ski mrer. You m ght have a chair.
You m ght have an unbrella. You m ght have a table.
These areas, these storage areas on the plans are not
|arge. They're very small. They're not the size of
a room If there's a concern that this is going to
becone a habitable room it's not. These are eight-
by-eight or less, | believe is dinensioned on the
pl ans. And they'll have garage doors, overhead doors
in front of them That's how they're designed and
that's what the plans show. It's to get access to
that storage area fromthe roof to take whatever you
need out to the roof fromthe storage area when you
need it and to put it away when you don't need it. 1In
the wntertine and at night, or whatever, on w ndy
days or whatever. But they're storage areas.
Toilets incidental to swinmmng pools, |
think it can be certainly reasonably interpreted to
i ncl ude having a shower that you could rinse off and
that's what that's all for. This is not a bedroom

This is not another living space. |If you | ook at the
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dimensions on the plans, they're very nodest and
they're scale drawings. And you' Il see there's enough
to get up to that level. There's a hallway in nost
i nstances and there's atoilet and there's an area for
mechani cal and a doorway that |eads outside. And the
way this is designed; and you can see how along the
north side adjacent to where the chillers are, you'l

see the dinmensions of the toilet facilities and the
mechani cal is what's dictating that east/west
di mensi on. And then the north/south dinension is
dictated by the location of the stairways and the

mechani cal equi pnent and again, the storage facility

which is very small in nost instances. So, it's not
a generously large area. It's not intended to be a
habi t abl e area. It's storage and toilets which is

certainly allowed by the regulations. And in fact,
you can have up to .37 FAR on the roof, and this
doesn't exceed that dinension.

In terns of the nmezzanine, we've heard a
| ot about the nezzanine. | think I've responded
somewhat about the nezzanine. This is the sane
configuration as in the case approved by the Board
| ast week. |It's the sane configuration as a matter-
of -right scenario for Wodson Row, as M. Robertson

testified. And | could call M. Adler back to talk
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about ot her experiences wth nezzanines. M. Adl er
can't recall specific addresses, so rather than as |
didjust tosay there's many, | think it's appropriate
to just not get into that. But the fact is there are
many and the fact is they don't cone before you
because if they're matter-of-right, they don't have to
cone before you, and they generally don't cone before
me if they're matter-of-right.

So, in ternms of the 2514.2 issue, | did
pass out a nunber of cases where 2514.2 has been
interpreted and you have that sheaf of papers and
you'll |l ook and see two of those cases that | passed
out are recent cases within the |ast year and a hal f
where the split zoning was G- 2-A and R-4. | have and
negl ected to hand into you the OP report from one of
those two cases where in | ooking at what do they nean
by Section 2514.1(d) inthe OPreport, they cite, "The
portion of the lot remaining inthe R-4 zone after the
requested extension will belimtedtoaratioof .9."
So that's what that nmeans. That is the OP report in
case No. 17246 for 3700 Ceorgia Avenue.

And if you |l ook in that case, | think the
record is clear that that case invol ved a devel opnent
of retail and residential, both a high rise

multifamly residential and town houses on one |ot.
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It was on | ot because it's all bel ow grade parking on
the sane ot and it was under the BZA approval and the
area beyond the 35-foot extension was |limted to .9
FAR on that one |lot, the whol e devel opnent's one | ot.

The bul k has equal ed FAR since the Lew s
Report in the Zoning Regul ations. There can be no
ot her conclusion onthat. As a matter of fact, if you
| ook at 2514.1 where it's been said that there is a
di stinction between bul k and FAR, well, when you | ook
at 2514.1(a), it says the allowable bulk may be
increased by the bulk permtted on the nore-
restrictive zone district. If it's not FAR what is
it? What are you increasing? If you have a certain
anmount of bulk on a less-restrictive zone district and
this is a situation where you' re not building on the
nore-restrictive, but taking that FAR and putting it
on the less-restrictive, if it's not FAR what is it?
Yards? You can't |like add yards or decrease yards.
It's not courts. [It's not height. Wat is it? It
can only nean one thing. What M. Lewis determned in
1956. It's FAR So, | don't understand the different
interpretation. |'mconfused by it.

The cases that | submtted, the sheaf of
cases submtted show how it works. The BZA has

interpreted it and they've applied it and they've
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applied in R4 situations in those two cases | cited,
17001 and the other one |I just cited to you that |1've
m spl aced, the one with the Ofice of Planning, sorry,
17001 and 17246. Both of which were recent R4, C 3-A
cases where the entire use, height and FAR bul k were
transferred up to 35 feet.

That' s been the consistent interpretation
of how these are applied. Wether it's R4 or R5-B
or any other zone; |'ve submtted a bunch of other
cases that don't have R4, but other zoning
categories, it's the sane. That's howit's applied.
If there is no other way and it's been applied that
way as long as | can renenber and there's been a
consistent interpretation over tine. If we have a new
interpretation, then there needs to be sone kind of
flag raised to say, "Ckay. W' re going to change the
rules on you now. "

The roof structure. W just tal ked about
that. Strike that.

The nmezzanine, we talked about the
nmezzani ne. This is the sane nmezzanine that's been
approved in other cases. It is not a story. The
Ofice of Planning report indicates that they find
sone fault in the fact that it is at the front of the

bui | di ng. There's nothing in the definition of
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mezzani ne that says it cannot be in the front of the
buil ding. There's nothing that says it can't have a
w ndow. The fact that it has a wi ndow and appears to
the front as maybe a fourth story, it's within the 40-
foot height and it's a nezzanine. The architect
testified it doesn't exceed one-third of the area of
the floor below, notwi thstanding any attenpt to
cal cul ate otherwi se w thout calculations or wthout
di rensions. The architect testified to the height,
the size of it. It is not a story.

Section 401.3, we believe that we do neet
the test. | think we talked about that in the
begi nning, so | won't repeat that.

Wat we have here is a consistently
applied and interpreted provisions of the Zoning
Regul ati ons. W have consistent interpretations by
the zoning adm ni strator, consistent applications by
this Board as to the i ssues that we're discussing with
you here today. W have a consistent interpretation
of Section 2514.2. W have a |[|ongstanding
interpretation by the zoning adm nistrator's office of
t hat section, as well as nezzani nes.

VWhat we have here is a project. Thi s
project, the genesis of this project in part was due

to those early discussions with the Ofice of
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Pl anni ng, which said here's a way that you can achi eve
what you're trying to achieve. Use this section of
regul ations. Use 2514.2. Now, we are a year |ater
where that interpretationis not -- we're hearing that
they like the project, but they don't like the way
we're getting to the project. Vell, the way we're
getting to the project, the way that M. Adler and his
partner have invested in this, M. Adler nentioned
that he woul dn't have been here, wouldn't have spent
all this time and effort and noney if this
interpretation wasn't nmade available or wasn't
advocat ed by both the O fice of Planning and supported
by the zoning adm nistrator in the early discussions.

So, what we have IS changi ng
interpretations. M. Robertson tal ked about the need
to have consistent interpretations of the Zoning
Regul ati ons. W cannot have a change in the rul es of
the gane in the mddle of an application like this.
The Board, the city should consistently apply those
regulations the way they've been applied and
interpreted |ongstanding unless there's some reason
shown to change that interpretation. And | don't
believe that we have any rational reason shown to
change that interpretation. The fact that peopl e want

todoit, thinkit's tinme for sonething new and fresh,
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is not by itself a reason to change an interpretation.

We have the support of the community. W
have the support of the ANC. As M. Adler testified,
in collecting letters of support for the Historic
Preservation Review Board project, there are nmany,
many letters of support for that project by the
council, by a nunber of organizations. W didn't
bring them before you today because they apply to the
HPRB and frankly we didn't think we needed them But
suffice to say they exist and M. Adler testified as
to them W have support fromthe community. W' ve
got support fromthe nei ghbor, M. Robertson, across
the street who i ndi cated people are | ooking forward to
having this here. W had testinony from the ANC
Comm ssi oner who nentioned that this would fit quite
well wth the neighborhood, that the neighborhood
wants the retail to come down 12th Street, that they
want this type of devel opnent on the project. They
want the retail. They want the flats. The 93-foot
wi de, 93-foot deep lots are not a problem in his
wor ds.

So in sum we have a | ot of support. W
have no opposition from the conmmunity. W have
guestions of interpretation by the Ofice of Planning

which is certainly their right to do, and as M.
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Cochran pointed out, is part of their job to
constantly be vigilant and | applaud them for doing
that. And where would we be without thenf? | say that
with all sincerity. But inthis case, we respectfully
disagree with their interpretation because of the
| ongstanding interpretations that have been made by
the O fice of the Zoning Adm ni strator, by this Board
and those have been consistently replied upon by the
devel opment community in going forward with projects.
And the fact that we had those interpretations,
started down a road, nmade certain investnents based on
interpretations to howthose interpretations change at
this time, | believe would sinply be unfair.

So with all that, we would respectfully
request that you approve the application. One thing
we would like to ask and that is that, as M. Stewart
menti oned, during the HPRB process, the nost recent
visit with the HPRB t hey asked that we work with staff
to develop certain other itenms and M. Stewart
testified as to what sone of those itens were. W
would like if you are inclined to approve this
application the flexibility, as you have granted in
ot her cases and as the Zoning Comm ssion has al so
granted in other cases, the flexibility to make

nodi fications to the plans in order to respond to
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i ssues, to historic preservation issues and concerns
wth the caveat and with the understanding, as we
know, that if those changes nmake a change in an area
of relief, we'd have to cone back to you. That's not
our intention, but | don't see anything as nmjor as
that, but we would ask for that flexibility wth
regard to the plans.

And wth that, that concludes our
presentati on. Thank you for vyour tine and we
respectfully request that you grant the application.
Thank you.

CHAI RMAN GRI FFI'S:  Thank you very much.
That was an excel | ent case presentation. An awful | ot
for the Board to take in.

VWat |1'd like to do is set this for
deci sion making, but I'll allowyou the opportunity if
you want to respond to sone of the issues that have
cone up if you need to or believe that additional
briefing on the nezzanine issue is appropriate, then
sobeit. O coursethis was a self-certified aspect,
the nezzanine was not very well brought forward as
requiring -- it's an element that was brought up and
it woul d obvi ously change fundanent al cal cul ati ons, so
if the applicant believes it's required.

The other aspect is just the final
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di mensi ons for that space showing that it does conply

with the one-third square footage.

O her than that, | have sheet 6- A was sent
into the record. Copies were provided. | noted SK
6, which was the large -- is that the sane? It's not

really the sanme, but it's the sanme information, is
that correct, on the big board?

MR, STEWART: SK 6-A?

CHAl RMVAN GRI FFI' S: Yes.

MR. STEWART: SK 6-A you're referring to?

CHAl RVAN GRI FFI'S: R ght.

MR. STEWART: Yes, this essentially is a
big board, but it's been nodified. The handi capped
unit has been nodified in the kitchen area.

CHAIRVAN GRIFFIS: | see. kay. So 6-A
is the final or the as far along as we are here?

MR STEWART: Correct.

CHAI RVAN &Rl FFI S: The nost recent
dr awi ng?

MR, COLLINS: Correct.

CHAI RMVAN (Rl FFI S: kay. That's all |
have in notes. Let nme ask Ms. Bailey if she's aware
of anything else that we went through that we m ght
want to bring into the record.

M5. BAI LEY: No, M. Chai rnan.
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CHAI RMAN GRI FFI S: O her board nenbers,

anyt hing el se that we were requesting?

(No audi bl e response.)

CHAI RMVAN Rl FFI S: kay. Let's run
through a few scenarios. It's 6:00. 1'd like to get
out of here and send you all hone for dinner. Let's

set a schedul e for decision making on this.

M. Collins, I would propose that we al so
ask you for -- | was thinking of a proposed order,
draft order. [|I'mnot anticipating. M hesitation is
only this, that -- well, there it is. W'IlI| give you

the opportunity to submt that in with also the
addi tional calculations and around the issue of the
mezzanine. Let's look at the tine to do that.

Qur next decision nmaking is January.
W're at the first of Decenber.

MR, COLLINS: When woul d the transcript be
avai | abl e?

CHAI RVAN CRI FFI S: It's going to be
avai l able in two weeks.

It would put us to a decision making on
the 10t h of January, the first, at 9:30 for our public
meet i ng.

MR, COLLINS: And may | ask, you're asking

for clarification on the nezzani ne. You want ed the
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dimensions of the space and other exanples of
mezzani ne interpretations. Is that what you said?
No?
CHAIRVAN GRIFFI'S: No, | was not clear

But to be clear, the exact cal cul ati ons, we need t hat.
That's definitive. And then |I'mleaving the record
for you to address the nezzani ne i ssue as you see is
needed. |'mnot sure that | was feeling anything from
the Board or getting an i npression fromthe Board t hat
there is specific elenents that need to be deci ded or

addressed on this, but all owyou the opportunity to do

t hat .

Are you submtting in the cases 17246 and
170017?

MR. COLLINS: The cases are before you.
| have the --

CHAI RVAN  CGRI FFI S: W have then in
al ready?

MR.  COLLI NS: | have the cases, but |
don't have -- submtted is the OP report, which is
sone pl ace.

CHAI RVAN GRI FFI S: Ckay. Oh, | see

That's the big piece that canme in. |Is that right?
MR. COLLINS: Yes, seven or eight cases

canme in. | have the OP report, if you' d like that as
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wel | .

CHAI RVAN GRI FFI'S:  Okay. So we have al
that in, so that's not a problem Ckay. So need to
| ook at this also. GCkay. Anything el se?

VICE-CHAIR M LLER: Is it just one OP
report that you're referring to? You referred two
cases, but only one OP report?

MR. CCOLLINS: That's right. | was only
able to get the one OP report.

VICE-CHAIR M LLER.  Ckay.

MR. COLLINS: You don't have it and | have
it inm hand. Wuld you like it?

VI CE-CHAIR M LLER:  Yes.

MR. COLLINS: Ckay.

VICE-CHAIR M LLER: Sure. Thank you.

CHAI RVAN CRI FFI S: Al right. That's
17246, right?

MR. COLLINS: Yes. That's right. 17246.

CHAl RMVAN Rl FFI S: kay. Ckay. Very
well. |Is there anything el se?

MR. COLLINS: No, sir.

CHAI RVAN GRI FFI'S: Anyt hi ng el se we need?

(No audi bl e response.)

CHAIRVAN GRIFFI'S: So, Ms. Bailey, do we

want to have that in -- let's just look at the
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schedul e for subm ssion because it may not be exactly
a week before or that Thursday before as we're into
New Years. Ms. Bailey, you can advise that Thursday
before? Looks to be the 5th, the Thursday before, M.
Collins. So we'll do the 4th, which will be the 3rd.
|s that problematic to do that at 3: 00 by January 3rd?
O we'll do the 4th.

MR. COLLINS: Fourth would be better.

CHAIRMAN GRIFFIS: M. My, M. Bailey,
any difficulty with doing that? That's the 3rd by --
the 4th rather, that Thursday at 3:007?

M5. BAILEY: That's fine, M. Chairnman.

CHAI RMAN GRI FFI'S:  Yes. Ckay.

M5. BAILEY: And just to reiterate, the
decision is January 10th at your public neeting.

CHAl RMVAN GRI FFI S: Ri ght. Excel | ent.
Ckay. Anything else then? Any clarifications? M.
Collins, you're all set?

M R . C oL LI NS

(No audi bl e response.)

CHAI RVAN GRI FFI'S:  Good. Thank you very
much. Ms. Bailey, M. My, any ot her business for the
Board this afternoon?

M5. BAILEY: Good evening, sir.

MR MOY: No, not at all. Staf f woul d
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appreciate the box of witness cards back from the
O fice of Planning.

CHAI RVAN GRIFFI'S:  That's right. Check
hi s pockets before he goes.

Very well. Thank you all very much. W
appreciate your patience and excellent case
presentation. W wll| perhaps see you on the 10th.
If not, or even if not so, we will go ahead and
deli berate on that. Thank you all very nuch. Let's
adj ourn now.

(Wher eupon, the hearing was concl uded at

6:08 p.m)
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