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P-R-O-C-E-E-D-I-N-G-S1

2: 51 p.m.2

CHAIRMAN GRIFFIS:  Good afternoon, ladies3

and gentlemen.  Let me call to order the 6th of4

December, 2005 afternoon hearing of the Board of5

Zoning Adjustment of the District of Columbia.  6

My name is Geoff Griffis, Chairperson.7

Joining me today is the Vice-Chair Ms. Miller and Mr.8

Etherly of course, our esteemed member on the Board.9

Representing the National Capital Planning Commission10

with us is Mr. Mann.  And I do not believe we will11

have a Zoning Commissioner with us this afternoon on12

our hearing cases.13

Copies of today's hearings are avaiable14

for you.  They are located where you entered into the15

hearing room. 16

I'm going to be very quick so we can get17

on with this and I first of all appreciate everyone's18

patience with us.  As you may be well aware, we had a19

long morning, but more importantly, we had a federal20

case.  That's kind of a colloquialism, isn't it?21

Anyway, the FMBZA was called to order and we dispensed22

with that.23

That being said, of course all proceedings24

before the Board of Zoning Adjustment are recorded.25
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They are being recorded, the official transcript, by1

the court reporter sitting on the floor on my right.2

Several things attendant to that.  First3

of all, I would ask that everyone turn off their cell4

phones and beepers, or put them on vibration so that5

we don't have the disruption of the proceedings and6

the transmission.  Also, I would ask that all people7

that are planning to testify before the Board or8

address the Board, if they would fill out two witness9

cards.  Witness cards are available on the table into10

the hearing room and also the table in front; I11

believe, yes, where you'll provide testimony.  Those12

two cards should go to the court reporter prior to13

coming forward to speak to the Board so that obviously14

we can give you credit for all those important15

statements that you'll make on the record.16

When coming forward, make yourself17

comfortable, have a seat.  You will need to state your18

name and address for the record once and make sure19

your microphone is on.  I'll give direction if that20

isn't the case.  21

The order of procedure for special22

exceptions and variances is first we hear from the23

applicant in their case presentation.  Secondly, we24

will hear from any Government agencies reporting on25
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the application.  Third, we will hear from the1

Advisory Neighborhood Commission within which the2

property is located.  Fourth, will be persons or3

parties in support of an application.  Fifth would be4

persons or parties in opposition to an application.5

Sixth, finally, we'll hear from the applicant again,6

any rebuttal witnesses or summation and closing7

remarks.8

Cross examination is permitted by all the9

applicant and parties in the case.  The ANC within10

which the property is located is automatically a party11

in the case and therefore will be able to conduct12

cross examination as they see fit.  13

The record will be closed at the14

conclusion of the hearing, so I imagine we will get15

through both cases on our afternoon schedule full16

hearings today.  So it should be understood that17

record would be closed except for any material that is18

specifically needed by the Board and we will be very19

specific on what material is needed and requested and20

when it should be into the Office of Zoning.21

It's important to understand that22

obviously because the record we're creating here23

before us here today is that record of which we will24

deliberate on and we will not get information outside25
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of the record.  And therefore, we will ask that you1

make sure that you have all of your information,2

testimony or written submissions into the record3

before the close of the hearing.4

The Sunshine Act requires that the Board5

conduct all its hearings in the open and before the6

public.  We do on occasion enter into executive7

session both during or after a hearing on a case.8

Executive sessions are used by the Board mostly to9

review the record on a case, but also it can be used10

to deliberate on cases.  This is in accordance with11

our rules, regulations and procedures.  It is also in12

accordance with the Sunshine Act.13

The decision of this Board, as I've14

indicated, must be based exclusively on the record15

that's created before us today and the record that's16

created in the open and before the public so that we17

ask people present today not engage board members in18

conversation outside of our public process in the19

hearing room today.20

Very well.  At this time actually, let me21

ask all those people present today that will be22

providing testimony or anticipate providing testimony23

if you would please stand and give your attention to24

Ms. Bailey from the Office of Zoning on my far left,25



7

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

if you're going to present to the Board. 1

MS. BAILEY:  Please raise your right hand.2

(The witnesses were sworn.)3

CHAIRMAN GRIFFIS:  Excellent.  Thank you4

all very much and thank you, Ms. Bailey, and a good5

afternoon to you.  6

Mr. Moy will also be joining us from the7

Office of Zoning for our afternoon session.  He will8

be out shortly.  9

At this time then we can entertain any10

preliminary matters.  Preliminary matters are those11

which relate to whether a case will or should be heard12

today.  Request for postponements, continuances,13

withdrawals, whether proper and adequate notice has14

been provided; these are elements of preliminary15

matters.  16

If you do not believe that a case should17

go forward today or you are not prepared to go forward18

with a case, you think there's a preliminary matter19

for the Board's attention, I'd ask for you to come20

forward and have a seat at the table in front of us.21

I'll ask Ms. Bailey if she's aware of any22

preliminary matters for the Board.23

MS. BAILEY:  Mr. Chairman and members of24

the Board, good afternoon.  Staff does not have any,25
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sir.1

CHAIRMAN GRIFFIS:  Excellent.  Then either2

I spoke too fast or no one has preliminary matters.3

In which case, why don't we call the first case in the4

afternoon.5

MS. BAILEY:  Application No. 17398 of6

Jason Lefebure, pursuant to 11 DCMR Section 3103.2,7

for a variance from the floor area ratio requirements8

under Subsection 1321.2; that's the proposed H Street,9

N.E. Commercial Overlay District, Zoning Commission10

Case No. 04-27, and a variance from the rear yard11

requirements under Section 774 to allow the renovation12

and third floor addition to an existing building for13

commercial use.  The property is located in the HS/C-14

2-A District at premises 510 H Street, N.E., Square15

832, Lot 14.16

CHAIRMAN GRIFFIS:  Thank you very much.17

MR. RAY:  Good afternoon.  My name is Todd18

Ray and I'm with Studio 27 Architecture.19

CHAIRMAN GRIFFIS:  And your address?20

MR. RAY:  Is 1600 K Street, N.W.21

CHAIRMAN GRIFFIS:  And you're representing22

the applicant, is that correct?23

MR. RAY:  That's correct.24

CHAIRMAN GRIFFIS:  Okay.25
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MR. RAY:  I'm the architect.  I'm just1

going to quickly -- I made this as brief as possible2

realizing that the time is precious, but I'm going to3

read it very quickly.4

Our current condition, which is this5

building right here.  Subject building is located at6

510 H Street, N.E.  It's currently two stories and7

occupies about 75 percent of the site area.  The8

building and the adjacent buildings are all zoned C-2-9

A and it's within the new H Street Overlay.10

The building currently has a certificate11

of occupancy for retail space on the first floor and12

a billiard parlor.  13

The aspiration of the applicant is to14

renovate the existing building and add a third floor15

to extend the commercial space.  The first floor will16

remain retail and the upper two floors will be17

owner/occupied commercial space.  The total building18

is proposed to be within the 2.5 FAR which is allowed19

currently as a by-right, as a matter of right within20

the overlay, but it does exceed the 1.5 that is21

allowed within the by-right commercial use within that22

overlay.  We're seeking a variance for an FAR, a rear23

yard, the parking requirements and to allow for this24

proposed expansion.25
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Within the H Street Overlay the FAR with1

a facade preservation credit; which we are saving our2

facade, is 1.5 FAR for non-residential use, is3

allowed.  The by-right FAR for the building is 2.5,4

which does assume a residential component.  5

The rear yard setback is 15 feet over a6

20-foot height above the ground, but yet due to the7

irregular nature of the site that we have, the setback8

actually jogs, and through some further conversation9

we've actually found that we can use an average of10

that setback, so we're no longer going to require or11

request that aspect of the variance.12

And then we have the parking requirements13

which are for two parking spaces which are nine by 1914

due to that irregular site condition in the rear,15

which is back in this area.  You can see how our16

property line jogs here and therefore our setback is17

jogged.  But we're looking for two parking spaces18

right back in here.  And we cannot get two nine by 1919

parking spaces, but we can get nine-by-approximately20

18-foot parking spaces.  So it's pretty close.21

Our exceptional situation and practical22

difficulties.  The applicant's exceptional situation23

is the -- actually how the size of our building and24

the site that it's located on, the existing building25
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and the lot.  The building was built prior to the1

current Zoning Regulations and specifically it was2

built before the overlay.  It's currently two-story3

commercial and it does not account for any sort of4

future residential component to be added to this5

building, which is what the overlay district or the6

overlay would aspire.  7

The residential component would require8

additional circulation in addition to that and an9

additional means of egress which would create a10

distinct practical difficulty due to the minimal11

building site and the building site width and length.12

The existing building is too close to the13

rear property line and creates a practical difficulty14

to accommodate the 19-foot long parking spaces.  And15

so we also seek that those spaces can be just less16

than 19 feet.  17

The relief request will not be of18

substantial detriment to the public good or the19

overall zone plan.  The renovation will preserve the20

existing facade.  The aspiration is to renovate this21

neglected and unoccupied building and will be a22

complement to the massing that is next to it, as well23

as for the overall 2.5 massing aspiration of this24

area.25
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And so we have multiple letters of support1

from neighbors and businesses that are within the2

file.3

And so with that, I'll rest.4

CHAIRMAN GRIFFIS:  Excellent.  Thank you5

very much.  Just for clarification, let me see if I6

understand.  What you just indicated is that -- what?7

Obviously you need the FAR variance from the overlay8

because there's a requirement that is actually9

different than the standard regulations in the C-210

zone, one that only allows .5 other, rather than11

residential because this is in a residential priority12

area.  Is that correct?13

MR. RAY:  Exactly.  It has a residential14

overlay.15

CHAIRMAN GRIFFIS:  Okay.  And the parking16

dimensions, is there a new submission?  What sheet is17

this?  Well, in any case, they're labeled as compact18

car spaces.19

MR. RAY:  Right.20

CHAIRMAN GRIFFIS:  Number one and number21

two.  And you said you can't meet the 19-foot22

dimension, is that correct?23

MR. RAY:  That's right.  We can get almost24

18.  Is that what it is?  We can get 18 feet.25
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CHAIRMAN GRIFFIS:  Right.  Eighteen.  Oh,1

I'm understanding now.  Good.  Okay.  The property2

line wasn't showing perfectly on that reproduction.3

And then there's another one in here that I thought4

was good.  Okay.  Very well.  5

And then removal of the rear yard of6

course because you have found in the regulations that7

you can do a -- and in that odd shape which is part of8

your uniqueness, your practical difficulty in the9

parking compliance.  10

MR. RAY:  That's correct.11

CHAIRMAN GRIFFIS:  It actually meets the12

rear yard requirement.  Okay.  And do I understand13

correctly this is -- we have the dimension of this14

building.  It's almost a row dwelling-type dimension,15

19-feet wide, is that correct?16

MR. RAY:  Exactly.  Center line to center17

line.18

CHAIRMAN GRIFFIS:  If you were going to19

have a mixed use, you have in your written submission20

something about a two-hour corridor and stair and all21

that, but let's just put in practical terms.  The22

issue is if you have a mixed use, meaning if you have23

residential on top of retail or commercial, there has24

to be a separation and that takes space?25
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MR. RAY:  Exactly.1

CHAIRMAN GRIFFIS:  Okay.  So you need2

another stair to get into all that?3

MR. RAY:  Right.4

CHAIRMAN GRIFFIS:  I see.  And then your5

point is that there's not a lot left over?6

MR. RAY:  I do have a circulation diagram,7

if you would want to see it.  But basically what8

happens, when you do insert this other stair and get9

the required hallway widths, it basically eats away at10

almost the entire core of the building spacially.11

CHAIRMAN GRIFFIS:  And what is .5?  How12

much is that FAR and in floor area for the -- or13

actually usable area in the building?  Is that a14

floor?  Is it a floor and a half?15

MR. RAY:  It's almost a half of a floor.16

CHAIRMAN GRIFFIS:  Half a floor?17

MS. BAILEY:  Half a floor.18

CHAIRMAN GRIFFIS:  My goodness gracious.19

Okay.  Good enough.  I'm pretty clear.  Any other20

questions?21

(No audible response.)22

CHAIRMAN GRIFFIS:  You're saving the23

facade?  Is this in a historic district?24

MR. RAY:  It's not in an historic25
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district, but they do give an extra .5 FAR if you save1

it and it's in wonderful condition.2

CHAIRMAN GRIFFIS:  And just for my3

edification, what's the review of saving it?  It's not4

in historic.  It's just that you're saving it.5

Because you're not saving some of the bays, is that6

correct?7

MR. RAY:  No, we're saving --8

CHAIRMAN GRIFFIS:  The projection bays?9

Or are they all --10

MR. RAY:  The projection bays are actually11

additions and so they're not part of an historic12

facade.13

CHAIRMAN GRIFFIS:  I see.14

MR. RAY:  And so we are removing those.15

CHAIRMAN GRIFFIS:  Okay.  Excellent.  Very16

interesting.  And so it would all be looked at from17

the zoning administrator.  He would look to see, you18

have maintained the facade and therefore the FAR19

calculations happens that way?20

MR. RAY:  Exactly.21

CHAIRMAN GRIFFIS:  Good.  I don't have22

anything else.  Any other questions?23

(No audible response.)24

CHAIRMAN GRIFFIS:  Very well.  Is the AND25
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represented today, 6?1

(No audible response.)2

CHAIRMAN GRIFFIS:  Okay.  Not noting.3

Very well.  Let's go to the Office of Planning, which4

Mr. Parker is with us.5

MR. PARKER:  Good afternoon.6

CHAIRMAN GRIFFIS:  Good afternoon.7

MR. PARKER:  My name is Travis Parker with8

the Office of Planning.  9

We did recommend in favor of this10

application.  We found the building to be unique for11

the request that was made in that it currently the12

building is retail on the ground floor and commercial13

above.  It was designed with the retail component, so14

the only matter or right solutions would be either to15

create a new residential third floor, which would16

require a third entrance as well as a new entrance on17

the back which would compromise the building as well18

as the facade that's being saved, or to create a19

residential situation out of the second and third20

floors, which the current second floor is not designed21

for and would also change the layout of the building.22

I'd also like to note that the requested23

variance is not different for the fact that it's in24

the overlay.  The bonus that they receive for keeping25
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their existing facade makes the matter of right non-1

residential FAR 1.5, which it is under the underlying2

zone of C-2-A.  So, the overlay doesn't change what3

would be a matter of right or what would be allowed4

without this variance whatsoever.  And that sort of5

leads into our substantial detriment argument.  6

We didn't feel that this would be a7

detriment to either the underlying zone or to the new8

H Street Overlay for several reasons.  This project9

has been in the works since prior to the H Street10

Overlay and in fact the H Street Overlay hasn't11

received a final approval yet, although it is in12

effect because it has been set down.13

Secondly, this building is unique in its14

layout and therefore whereas other buildings up and15

down H Street in the residential subarea or other16

sites in this residential subarea have the opportunity17

for larger residential buildings.  This is an existing18

two-story 19-foot wide site that is largely unique in19

both the overall H Street Overlay and especially the20

residential subarea.  So, we feel that it meets all21

three of the variance tests.  22

As far as the parking test, there simply23

isn't room behind the existing building for 19 foot.24

They can get two 18-foot parking spaces, so we25
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recommend in favor as well of the variance from the1

parking to allow two 18 by nine spaces.2

CHAIRMAN GRIFFIS:  Excellent.  Thank you3

very much.  And in your analysis nowhere did it come4

up that this would potentially be a use variance, is5

that correct?6

MR. PARKER:  That's always a discussion.7

The Office of the Attorney General has maintained that8

since the use is allowed in the base zone, the9

changing of the FAR becomes an area of variance rather10

than a use variance, yes.11

CHAIRMAN GRIFFIS:  Excellent.  Okay.  Very12

helpful. 13

Very well.  Any other questions from the14

Board?  Ms. Miller?15

VICE-CHAIR MILLER:  I just have a question16

about your statement on page 4 where you say the block17

is unique.  And I'm wondering, is this particular18

residence unique, or building unique on the -- you19

know, is it different from the other ones on the20

block?21

MR. PARKER:  Well, I think it is.  That22

statement comes from the discussion of the residential23

subarea.  And this block is unique within the24

residential subarea in that it is the block with the25
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historical storefronts on it and the resident subarea1

was created with the idea of new residential2

buildings.  So this block is unique in that and that's3

why I made that statement in that section because it4

was addressing the residential subarea of the H Street5

Overlay.  I think further this particular property is6

unique within its area just by its design and its7

existing two-level commercial over retail.8

VICE-CHAIR MILLER:  Thank you.9

CHAIRMAN GRIFFIS:  Excellent.  Anything10

else?  11

(No audible response.)12

CHAIRMAN GRIFFIS:  Excellent report and13

analysis.  14

Does the applicant have any cross15

examination of the Office of Planning?16

MR. RAY:  I do not.17

CHAIRMAN GRIFFIS:  Very well.  Not noting18

anything else, Mr. Parker, thank you very much.  We19

appreciate it.  It was an excellent report.20

Let's move ahead to other Government21

reporting agencies.  I don't have any notes that we22

have any other submissions.  23

We have now just received, however, the24

ANC's letter signed by the chairman of ANC 6-C.  25
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Is the applicant representative in receipt1

of this?2

MR. RAY:  I just received this a few3

moments ago as well.4

CHAIRMAN GRIFFIS:  Okay.  Board members,5

we'd have to waiver this in of course as it is not6

timely.  I'll let members take a moment to comment on7

that.  Is there an objection to waivering that into8

the record?9

(No audible response.)10

CHAIRMAN GRIFFIS:  None noted.  I would11

take it it is the consensus of the Board to waiver it12

into the record.  It does note that a six to one, one13

abstention, to obtain the overlay zone plan -- what14

does it say?  Ah, right.  ANC 6-C voted to support the15

zoning overlay and denied the application.  16

MR. RAY:  That was a typo.17

CHAIRMAN GRIFFIS:  I'm not understanding18

what this is.  19

MEMBER ETHERLY:  Based on the reading of20

it, I would say that they're opposed, although the21

letter at its final sentence appears to just22

grammatically misspeak.  It seems to indicate that the23

ANC is supporting the zoning overlay, but I would24

suggest that it appears that they are in opposition.25
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CHAIRMAN GRIFFIS:  Yes, I would read it1

the same way.  Are you aware of that?2

MR. RAY:  This was surprising to us and3

we've had two meetings with the ANC, you know, two4

different times and at our last presentation they in5

summary said that they would support us based upon6

what the Office of Planning position was going to be.7

And then to receive this letter and I know the haste8

that they put it together in and I'm a little9

surprised at the outcome of what this letter is10

because this was news to us.11

CHAIRMAN GRIFFIS:  Okay.  Mr. Parker, were12

you aware at all?13

MR. PARKER:  As of 10 minutes ago.14

CHAIRMAN GRIFFIS:  Okay.  Okay.  Good15

enough.  It does seem to suggest that it is in fact16

contrary to the purposes of a new developing area,17

contrary to purposes to the zoning overlay, the new18

plan.  19

Now then they're talking about and they're20

indicating that they would support maintaining the21

requirements of the overlay; my words, and therefore22

would deny the application.  23

Noting that there isn't a representative24

here to give a fuller briefing, I think it's fairly25
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straightforward on what that means.  1

We'll draw attention to the Capitol Hill2

Restoration Society also, Exhibit 27.  And they were3

indicating that it also did not find anything unique4

about the property and we're not supportive of the5

application.  Are you aware of that?6

MR. RAY:  We receive that letter as well.7

And I can say that both the ANC as well as the Capitol8

Hill organization, it seemed as though their primary9

concerns were not with the project itself as much as10

the precedent that it would be setting.  And so, we11

have provided the uniqueness argument and I think that12

we've actually had supportive comment at each of those13

presentations about the uniqueness of the project.14

However, if they begin to accept that now, they'd15

begin setting a precedent and that's our primary16

concern because we are the first test case with this17

overlay district.18

CHAIRMAN GRIFFIS:  Right.  Interesting.19

MR. RAY:  Okay.  20

CHAIRMAN GRIFFIS:  Anything else?21

VICE-CHAIR MILLER:  Were you there when22

they voted, or were you at different meetings with the23

ANC?24

MR. RAY:  We were there for this, but I25
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didn't think that this vote was what they were talking1

about and it didn't seem, you know -- am I2

misrepresenting that?3

MS. CHOE:  No, you're not.  We were not4

there when they took this particular vote.  What they5

voted --6

CHAIRMAN GRIFFIS:  She's got to get on the7

mike.8

MR. RAY:  Yes.  You need to come up and9

fill out a card, but you can fill these out in a10

moment.11

MS. CHOE:  Okay.  12

MR. RAY:  State your name.13

MS. CHOE:  My understanding is that we14

were not present when they took this particular vote.15

What we were present for was a vote by the ANC to16

write the letter, but the decision was not either to17

support or to oppose the project.18

CHAIRMAN GRIFFIS:  Can you state your name19

and address for the record?20

MS. CHOE:  Name, Senan Choe.  Address is21

4721 Rosedale Avenue, Bethesda, Maryland, 20814.22

CHAIRMAN GRIFFIS:  And you're with the23

architecture firm?24

MS. CHOE:  Yes, I'm with Studio 27.25
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CHAIRMAN GRIFFIS:  Indeed.  Okay.  I don't1

understand that at all.2

MS. CHOE:  Okay.3

CHAIRMAN GRIFFIS:  There was a vote to4

write a letter?5

MS. CHOE:  Yes.  6

VICE-CHAIR MILLER:  Was the vote to write7

the letter that you're referring to on November 9th?8

MS. CHOE:  Yes.9

VICE-CHAIR MILLER:  Okay.10

CHAIRMAN GRIFFIS:  So they all stood up11

and the ANC said, "How many are in favor of writing a12

letter," and they said, "Aye," and one said, "No, I'm13

going to hold back on that one.  I don't know about14

writing letters."  15

What was going to be in the letter?  There16

wasn't any substance to it?17

MR. RAY:  They were going to hold comment18

until they had talked with the Office of Planning.19

But when they took the vote, I think it was basically20

this actually, was not to support it because they were21

concerned about the overlay district.  But it was22

actually very unclear.  I can say that we were rushed23

through.  We actually didn't get to present all of our24

argument and they took a vote and then it came to25
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closure because we were very late in the night.  1

And so, and then we spoke with two members2

of the ANC where we thought that we had positive3

support, and so they said that they would write a4

letter for us.  And then we received this letter today5

and have not had an opportunity.  I've placed calls to6

find out if this is truly what -- I mean, they've gone7

into writing here and this must be their position.8

And so I think we have to take them at this position.9

But curiosities that I would draw is that it says10

we're in the H Street N.E. Commercial Overlay11

District.  We're in the residential overlay district.12

There are just inconsistencies within the letter that13

I think have bearing.14

CHAIRMAN GRIFFIS:  Indeed.  Okay.15

Anything else?  Any other questions?  Clarifications?16

(No audible response.)17

CHAIRMAN GRIFFIS:  Okay.  Let's move ahead18

then.  It is important to note good background on the19

ANC.  We've already highlighted the other letter that20

came in in opposition.  That's the only letters of21

opposition or actually substantive letters talking22

about the elements of the case outside of that which23

we have numerous letters of support from adjacent24

neighbors.  Oh, I'm sorry.  We have the H Street25
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Community Development Corporation also on the record1

as indicating that they are in favor and supportive of2

the application and talk to the merits of the case. 3

Am I missing anything else?4

MR. RAY:  I think not.  I think we made5

great efforts actually to contact all of the neighbors6

and also talk to the H Street Development Corp.7

CHAIRMAN GRIFFIS:  And there's primarily8

street frontage retail on this block?9

MR. RAY:  That's correct.10

CHAIRMAN GRIFFIS:  And a doctor's office,11

is that right?  Didn't I see the eye doctor sign one12

of these?  Okay.  There it is.13

Anything else then?14

(No audible response.)15

CHAIRMAN GRIFFIS:  Very well.  If there16

are no other formal submissions, let me ask if there17

are people present in Application 17398 to provide18

testimony, persons in support, persons in opposition19

of the application?20

(No audible response.)21

CHAIRMAN GRIFFIS:  Not noting anybody22

present to provide testimony, let's move ahead to any23

closing remarks that you might have.24

MR. RAY:  I just reinforce the reality25
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that we do have a lot of letters of support from the1

neighborhood and we've made great efforts in a lot of2

discussions with the Office of Planning as this whole3

overlay district has evolved and we've tried to be4

really supportive and help, you know, work through5

some of the details of that.6

CHAIRMAN GRIFFIS:  Excellent.  Thank you7

very much.  Any last comments, questions,8

clarifications required by the Board?9

(No audible response.)10

CHAIRMAN GRIFFIS:  Is the Board prepared11

to move forward on this case?  Ready?  Very well.  I12

think it's expeditious to do our deliberation under a13

motion.  I would move approval of Application 17398,14

that would be from a variance to the floor area ratio15

under 1321.2 and also the -- where is it, the variance16

from the parking dimension requirements for the17

premises at 510 H Street N.E. and would ask for a18

second.19

VICE-CHAIR MILLER:  Second.20

CHAIRMAN GRIFFIS:  Thank you very much.21

I think the last comment by the applicant's22

representative of course is the fact that there's a23

lot of letters of support in the application.  I think24

that's important, but that's not the basis of which I25
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would form my deliberation.  Rather, my form of1

deliberation on the elements in the record that speak2

to the test requirements of which we have to look at3

this and that is the uniqueness and practical4

difficulty in complying with the intent and purpose of5

the zone plan and map.  6

Oftentimes we have letters of support or7

in opposition that speak to the substance of those and8

there are some in here that do, but it's not kind of9

a voting case.  We line them up, how many for and how10

many against.11

What's interesting is the ANC talked about12

in their case, not meeting uniqueness on this.  And I13

think it was important to understand that perhaps they14

weren't seeing the overlay requirements and how it15

would be maintained.  There is some issue that there16

wasn't a lot of detail on it.  But also the Capitol17

Hill Restoration Society raised the same thing.  18

I would go to the Office of Planning and19

also the applicant's testimony on this and show that20

there is incredible uniqueness to this just within the21

C-2-A District.  That is a mixed zone district and22

this is an established, obviously an existing site23

that is looking to be added on to in order to bring it24

into a contemporary or a fuller use.  Based on that25
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fact, we have a dimensional size diminished1

uniqueness.  2

Also, the uniqueness of the existence of3

the retail already in an area that is not mapped for4

that with the overlay.  Mr. Parker from the Office of5

Planning mentioned that this is an overall unique6

block within the overall overlay and I think that's7

substantial and substantive to look at as we look at8

the requirements for that.  But even so, without those9

specific HS overlay requirements, in terms of bringing10

in what is allowable or pushed into C-2 and that is11

this mixed use.  It's often difficult and certainly in12

this dimensional lot has been shown in the 19-foot13

wide to fit two stairs enclosed and have mixed used14

not on full floors, or maybe on full floors, you know,15

and maybe half here and half there circulation becomes16

difficult and problematic.  Certainly that arises out17

of the shape and uniqueness of the site and rises to18

the practical difficulty.  19

The dimension requirements of the parking,20

I think, are also very straightforward in terms of the21

existing condition of the building, the siting of the22

building, the diminished dimension at the rear of open23

space, but also the unique cutting of the property24

line through the back which doesn't allow for the full25
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dimensional of 19 feet in the parking area that would1

be required in the regulations.2

I'll leave it at that and open it up to3

any others that have any other comments or4

deliberation on the case.  Yes?  No?  Anything?5

(No audible response.)6

CHAIRMAN GRIFFIS:  I think it's also7

important to take -- I mean, Mr. Parker I think was8

maybe a little tentative, but I think was direct in9

looking at this and I was surprised not to see a use10

variance discussion in the Office of Planning's report11

coming in because we often do, even in a dimension12

requirements and some of the residential zones, but13

certainly in the mixed zone as uses are fluctuated14

through and I think Mr. Parker's words were absolutely15

correct in assessing the fact that this is an area16

dimensional requirement that we're looking at and17

therefore the relief being sought is not use-related,18

but rather utilization-related; that is, it's based on19

the amount of square footage one utilizes, but not on20

the fact of whether you can have that type of use or21

not.22

Is that enough time?23

VICE-CHAIR MILLER:  Well, I was just24

trying to assess it.  I mean, I think that part of25
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what we looked at was the practical difficulty of1

being; and you probably have already said that, the2

configuration of changing it to residential was not3

really possible because of the smallness and also that4

they would have to ruin the facade.  So they would5

also be doing damage to the integrity of the building6

that way.  But I think you covered most of the points.7

CHAIRMAN GRIFFIS:  Any other comments?  8

(No audible response.)9

CHAIRMAN GRIFFIS:  If we don't have any10

other comments, then we do have a motion before us11

that has been seconded.  Very well.  I'd ask for all12

those in favor to signify by saying aye.  Aye.13

VICE-CHAIR MILLER:  Aye.14

MEMBER ETHERLY:  Aye.15

MEMBER MANN:  Aye.16

CHAIRMAN GRIFFIS:  And opposed?17

(No audible response.)18

CHAIRMAN GRIFFIS:  Abstaining?19

(No audible response.)20

CHAIRMAN GRIFFIS:  Ms. Bailey?21

MS. BAILEY:  Mr. Chairman, thank you.  The22

Board has recorded to approve the application as23

amended, Mr. Chairman.  The vote is 4, 0, 1.  Mr.24

Griffis made the motion, Ms. Miller second.  Mr. Mann,25
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Mr. Etherly are in agreement.  We don't have a Zoning1

Commission member present with us today.  2

And are we doing a full or summary order?3

CHAIRMAN GRIFFIS:  The issue, board4

members, is whether we issue a summary order or can we5

address substantially the ANC which is in opposition?6

Ms. Monroe, do you have an opinion on7

whether we could issue a summary order on this?8

MS. MONROE:  Yes, I have an opinion.9

Would you like -- 10

CHAIRMAN GRIFFIS:  No.11

MS. MONROE:  No, because the ANC is a12

party.13

CHAIRMAN GRIFFIS:  Indeed.14

MS. MONROE:  And it's a party in15

opposition.16

CHAIRMAN GRIFFIS:  Very well.  We'll issue17

a full order on this.18

Good.  Anything else?  19

(No audible response.)20

CHAIRMAN GRIFFIS:  Ms. Bailey, thank you21

very much.  Thank you, all, very much.  We appreciate22

it.23

MR. RAY:  Thank you for your time today.24

CHAIRMAN GRIFFIS:  We'll get to that full25
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order as soon as possible.  Thank you very much.1

MR. RAY:  Okay.  Thank you.2

CHAIRMAN GRIFFIS:  Appreciate it.  And3

enjoy the afternoon.  4

Thank you, Mr. Parker. 5

Let's move ahead to the next case.6

MS. BAILEY:  Application No. 17399 of Lot7

74 LLC and Vasal Jahanbin, pursuant to 11 DCMR8

Sections 3103.2 and 3104.1 for a special exception9

under 2514.2 to allow the regulation applicable to10

that portion of a lot in a lesser restrictive use zone11

district to be extended to that portion of the lot in12

a more restrictive use zone district, a special13

exception under Section 2108 to reduce the amount of14

required parking for the commercial portion of the15

development by no more than 25 percent, a special16

exception under Section 214 to locate accessory17

parking spaces elsewhere than on the same lot on which18

the primary use is located, a special exception under19

Section 411.11, from the roof structure setback20

requirements, and a variance from the R-4 minimum lot21

area requirements under Section 401.3.  All of this is22

to allow the construction of a commercial building and23

two flats, with accessory parking in the Arts/C-2-A24

District at premises 1939 19th Street, N.W.  It's also25
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located in Square 305 on Lots 72, 73 and 74.  The1

property is zoned R-4.2

CHAIRMAN GRIFFIS:  A very good afternoon.3

MR. COLLINS:  Good afternoon, Mr.4

Chairman.5

CHAIRMAN GRIFFIS:  Hopefully we've been6

entertaining you for the past three hours.7

MR. COLLINS:  It's been interesting.8

CHAIRMAN GRIFFIS:  Indeed.9

MR. COLLINS:  My name is Christopher10

Collins with the Law Firm of Holland & Knight.  Seated11

to my right is Joshua Adler from the applicant and12

seated to my far right is Dale Stewart from Core13

Architects.14

I'd like first of all just to call to the15

Board's attention the fact that there is a revised16

hearing notice in this case which is different than17

the one that Ms. Bailey read which identifies five18

areas of relief, and this is a revised public hearing19

notice that was generated by the Office of Zoning and20

it's a special exception under Section 2514.2, which21

was discussed.  A special exception under Section 21422

to locate accessory parking spaces elsewhere than on23

the same lot where the principal use is located.  No.24

3, a special exception under Section 411.11 from the25
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roof structure requirements.  Four, a variance from1

the R-4 zone minimum lot area requirements of Section2

401.3.  And five, a variance from the residential3

recreation space requirements of Section 773.4

CHAIRMAN GRIFFIS:  Good.5

MR. COLLINS:  I just want to bring that to6

your attention so that there's no misunderstanding.7

MS. BAILEY:  Mr. Chairman, excuse me, just8

for the record I just wanted to note that I read from9

the public hearing notice.10

CHAIRMAN GRIFFIS:  Right.11

MS. BAILEY:  So that would be amended.12

CHAIRMAN GRIFFIS:  Okay.  Thank you.13

MR. COLLINS:  And that was, right, the14

amended, the revised public hearing notice is what I'm15

referring to.16

CHAIRMAN GRIFFIS:  Good.17

MR. COLLINS:  Thank you.  The application18

before you today has five areas of relief as I19

identified and it is new construction.  It sounds like20

a lot, but they are all related to each other to allow21

the construction of a mixed use retail and residential22

project in an area that's known as the Duke Overlay or23

the Duke Planning Area by the Office of Planning.24

It's an area along U Street where there is a focus on25
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redevelopment encouragement of development of a mix of1

uses including the residential and the retail that2

we're identifying here.  3

We have three special exceptions and two4

variances and I'll go through them in just a summary5

fashion.  6

First of all, Section 2514.2 is to extend7

the use height and bulk regulations of the Arts/C-2-A8

zone 34'8" south into the R-4 zone.  And the secondly,9

a special exception under Section 214 to locate two of10

the accessory residential parking spaces for the11

building that's going to be in the Arts/C-2-A zone to12

locate them to be behind the flats in the R-4 portion13

of the project.  And then finally, Section 411.11, the14

roof structure special exception.  This was originally15

advertised or originally filed as an application or16

the roof structure relief was to me a setback request.17

And since the time of the filing, the Board has18

decided the case 17109 I believe that indicated that19

from the side wall there is no requirement for side20

setback and so therefore we do not need a setback21

requirement, but what we do still need under Section22

411.11, as the architect will explain, that in further23

discussions with historic preservation staff and the24

Office of Planning we have varied the height of the25
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roof structure to lower the portion of the roof1

structure over the elevator so that we can minimize2

the mass on the roof.  We've also pulled it back from3

the wall somewhat, reconfigured it somewhat to4

minimize the mass, the apparent mass of the roof5

structure.  It is a hydraulic elevator which allows us6

to do that.  7

And then the two variances, one from the8

R-4 minimum lot area requirements of Section 401.3.9

That is with regard to the two R-4 lots where the10

flats will be located.  These two lots will be; and11

again, this has been modified somewhat since the12

original filing after consultation with Office of13

Planning to try and go as far as we could with this,14

the lots are just over 19 feet wide.  Each one is over15

19 feet wide.  An R-4 zone allows a minimum of 1816

feet.  We've maximized the width as much as we can.17

The depth of this lot is only 93 feet, because this18

square, unlike other squares surrounding it on all19

sides, is a very shallow or narrow square, but the20

depth of the properties is 93 feet and not what you21

typically find, 100 feet, in most other parts of the22

city where you have an 18-feet wide, 100-foot long23

lot, gives you 1,800 square feet.  This is 19 feet24

wide and only 93 feet deep.  25
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We can't extend into the alley, can't go1

east into the alley, we can't go south into the2

neighboring property, we can't go west into the street3

to get additional area and the only place to go is4

north.  But as the architect will explain, because of5

the constraints imposed by code requirements in terms6

of set spacings and ADA and things of that nature, we7

cannot push the wall between the R-4 and the A/C-2-A8

building.  The extra seven and a half inches that we9

need to make these lots comply with the area10

requirements, the two R-4 lots are each 30 square feet11

shy of the 1,800 square foot requirement, which is12

within the two percent flexibility area that the13

zoning administrator has to grant, but our thought was14

to do this all in one fell swoop, just get it all15

before the Board since we're here to ask for that as16

well.  We've pushed it as far north as we can.  We17

cannot push any further north.  The architect will18

explain that in more detail.19

And then finally, the residential20

recreation space requirements.  This is a relatively21

small lot.  Even with the extension of the Arts/C-2-A22

line 34'8" to the south, which makes that portion of23

the lot bigger and therefore that portion of the24

recreation space requirement bigger.  We still don't25
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have an area on the roof that has a 25-foot dimension,1

minimum 25-foot dimension, so we cannot put it on the2

roof.  We don't have an elevator going to the roof.3

We don't have enough area in the back of the building4

to accommodate both parking and residential recreation5

space, so we just don't have any qualifying6

residential recreation space.  We do have space; that7

is, each of the units has balconies on the Arts/C-2-A8

portion and there's a roof terrace on three of the9

units on the top floor.  So there is outdoor space and10

there's plenty of, as will also be testified, in the11

area there's accommodation of recreational areas.12

There's passive recreation areas, opportunities for,13

you know, night life and life on the street, things of14

that nature, that we have that's also detailed in our15

statement of the applicant.  But we just don't have16

any qualifying recreation space under the residential17

recreation space requirements.18

The ground floor in the Arts/C-2-A portion19

of the building, the ground floor will be the arts-20

approved neighborhood-serving retail-type uses that21

are identified in the arts overlay zone.  That's been22

an encouragement of the community, one, is very much23

to encourage neighborhood-serving retail.  So the24

ground floor area has been devised in such a way that25



40

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

it can accommodate either one or two retail spaces,1

two small retail and one larger retail space, which2

gives us the opportunity to accommodate neighborhood-3

serving retail, which is something that was identified4

to the applicant as important.  5

The residential lobby on the ground floor6

is located at the line for the Arts/C-2-A zone.  It7

doesn't need to extend the full 34'8" to accommodate8

the use, the commercial use.  It only needs to go down9

eight feet farther south than the zoning line does on10

the other side of the street.  On the west side of11

12th Street, the zoning line depth is 100 feet south12

of U Street.  On the east side it's 87 feet south.13

And by putting the entrance lobby for the C-2-A14

apartment building where it is, that requires that the15

commercial use only be extended eight feet south of16

where it is on the other side.  So it doesn't really17

interrupt or upset the zoning pattern in the area in18

terms of commercial use.  And that's only on the19

ground floor.  The upper floors are all residential,20

which is consistent with the residential character in21

the area in any event.22

The building has an FAR of 2.98 and a23

height of 50 feet.  On the south part of the site24

where we're creating two 90-foot wide lots, as I25
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mentioned, each one is a flat, a two-unit dwelling1

accommodating a total of four residential lots on the2

south side.  There is parking on the rear of the3

property, as I mentioned.  Two of the residential4

spaces will be behind the adjacent flats.  5

I mentioned the roof structure and, excuse6

me, just trying to summarize here in the interest of7

time.  The building, the Arts/C-2-A building is 108

feet higher than the R-4 zone would allow.  It's 509

feet, where the R-4 allows 40 feet.  So it is10

consistent again with the R-4 character with the11

height and it only extends a certain amount of12

distance to the south.13

Under Section 214, the accessory parking14

spaces do meet all of the requirements of the15

regulations under Section 214 and that's detailed in16

pages 8 through 11 of our book.  And I won't go into17

that detail on that.  There are point-by-point how it18

does meet.  They're adjacent there and the lot next19

door.  They meet all the requirements of Section20

214.2.21

With regard to the 411, the walls of22

unequal height on the roof structure, I mentioned that23

the original plan brought the roof structure out to24

the south wall.  The revised plan for historic25
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preservation concerns pulled part of that in lowered1

under the part of it so it -- in an attempt to2

minimize the bulk on the roof.  It's four feet tall3

above the elevator and then only nine and a half feet4

tall elsewhere, instead of the 8'6" that it's allowed5

to be.  6

The variances, the two variances I7

mentioned, the exceptional situation or condition that8

supports the variance, it's a confluence of factors.9

We have the shallowness of the lots and the square,10

the split zoning of the site, the small size of the11

development site and the need to accommodate certain12

physical features in the building on the north part of13

the site that prevents moving the line another seven14

inches to the north to remove the variance from lot15

area.  The lots are 19 feet wide, which is more than16

the minimum.  It will be imperceptible to the public17

to see the difference between a 1,770 square foot lot18

and an 1,800 square foot lot, whether you look at the19

lot from the front or the back.  The lots are wider20

than required.  They're consistent with the width of21

the lots around the area.  In the back there's area22

for parking and there's a sufficient area for the23

building itself, so the 30 square foot distinction24

between conforming and these lots really will have no25
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adverse impact.  And again, as I mentioned, it is1

within the two percent flexibility that the zoning2

administrator would be allowed to apply without3

applying a variance standard.  He would apply a much4

more relaxed standard than the variance standard for5

that purpose.6

On the north side of the lot, the shallow7

depth of the lot, the building, the corridors run in8

a north/south direction and as I mentioned the9

physical features of that building will dictate in10

fact where the wall will go between the R-4 and the C-11

2-A portion.12

The practical difficulty.  If it was seven13

and a half inches more than the -- we simply can't do14

it.  We can't accommodate the ADA and then the minimum15

width of the corridors, the toilets, the aisles in the16

kitchen, things of that nature, which the architect17

will explain in more detail.18

The residential recreation space again.19

Due to the small size of the lot, we can't put any of20

the space on the ground.  We can't put it on the roof.21

We need two stair towers going to the roof and a 14-22

foot elevator penthouse on the roof.  And we still23

would not have any 25-foot minimum dimension spaces on24

the roof for that.  25
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In order to locate some of it inside, we'd1

have to convert one or more of the residential units2

to residential recreation space or eliminate much of3

the neighborhood-serving retail area on the ground4

floor in order to comply and that's just in terms of5

what is most important to the community.  It's been6

our opinion or feeling based upon the discussions that7

the community would much rather have the retail than8

they would the residential recreation space for the9

residents of the building.10

There is no substantial detriment to the11

public good.  I mention the lot dimensions within the12

two percent flexibility area.  The lot width is much13

great than required.  The residential recreation14

space.  There is nine percent of usable outdoor15

recreation space provided in the project whereas the16

requirement is slightly more than that.  We have17

balconies and roof decks and plus many opportunities18

for active or passive recreation in the area.19

The applicant, as we've mentioned, did20

discuss this case before hiring an architect or hiring21

a lawyer, did discuss this case in its due diligence22

with Office of Planning and with the zoning23

administrator to determine what kind of development24

could go on this site, what would be most consistent25
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with the area and what would be appropriate for the1

site and took their guidance from those discussions2

and went forward with this project that you see before3

you.4

We met again more recently with the Office5

of Planning and they brought to our attention a6

discrepancy in our filing which we appreciate the7

Office of Planning raising to us to allow us to8

clarify some numbers that have made the FAR appear to9

be greater than it actually is.  And again, we think10

Mr. Cochran for that, to bring that to our attention.11

We did revise that back to where it is and we have12

some revised sheets, SK-3 sheets we can submit to the13

record to clarify that situation.  The plans all have14

been consistent.  It's the calculation on sheet SK-315

which is the difference.  We're prepared to submit16

those.  As a matter of fact, we probably should submit17

those to the record now just so we have them.  18

And so I think I've hit everything here19

just in opening and at this point, unless you have any20

questions, I'd like to go to the first witness.21

CHAIRMAN GRIFFIS:  A couple of quick22

clarifying questions.  The SK-3 FAR calculations which23

are actually GFA calculations, if I recall correctly,24

under comments, is that going directly to relating to25
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the compliance of 2514.2, which invoked 2514.1(d), I1

think it is?  Is that going to calculate in the .9 FAR2

in the R-4?3

MR. COLLINS:  No, these changes, what4

these changes do are these are changes to the overall5

square footage.  We had a number in the SK-3 that was6

-- let's turn right to it.  The SK-3 that was7

submitted with our prehearing statement said that the8

residential gross floor area is 15,878, which is9

incorrect.  That included some lower level space that10

was not to be included in gross floor area.  And11

that's what caused Mr. Cochran to correctly calculate12

that the FAR must be 3.26 when in fact it's not,13

because we did include areas below grade, which we14

shouldn't have.  And the revised SK-3 changes that15

number down to make the 2.98 FAR.16

CHAIRMAN GRIFFIS:  Okay.  Let me step back17

a minute and then I'll go back to the calculations.18

You indicated that there was nine percent usable19

recreation space and that's not the total that can20

calculate into the resident rec as our requirements21

is, but that's calculating in the private balconies22

and usable --23

MR. COLLINS:  That's right.  24

CHAIRMAN GRIFFIS:  Okay.25
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MR. COLLINS:  That's right.  We have1

nothing that qualifies under the residential2

recreation space requirements.3

CHAIRMAN GRIFFIS:  Right.4

MR. COLLINS:  Because of the size of the5

site, but we do have, as a practical matter, nine6

percent outdoor area that's available to the residents7

of the building.8

CHAIRMAN GRIFFIS:  Okay.9

MR. COLLINS:  Individually, not10

collectively.11

CHAIRMAN GRIFFIS:  Okay.  Then let's12

address the question, 2514.1 is perplexing to me.  (d)13

is what's invoked in 2514.2 coming under "Compliance."14

And it says, "For the computation purposes, any15

portion of the lot located in . . ." and it goes all16

the way down to the R-4 district, "shall be deemed to17

be limited to a floor area ratio of .9."18

MR. COLLINS:  Right.19

CHAIRMAN GRIFFIS:  And you've indicated in20

the written submission and the legal interpretation21

that that doesn't have bearing here because we're22

talking about a C-2-A/Arts overlay district, is that23

correct?24

MR. COLLINS:  That's correct.  And I can25
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explain that.1

CHAIRMAN GRIFFIS:  Good.2

MR. COLLINS:  But first, should I start by3

explaining the difference between 2514.1 and 2514.2,4

or are you clear on that?5

CHAIRMAN GRIFFIS:  I think we're clear on6

that.  7

MR. COLLINS:  Okay.8

CHAIRMAN GRIFFIS:  One is matter-of-right9

essentially and the other is -- but why don't you do10

it.11

MR. COLLINS:  Well, this Board has12

consistently interpreted that section, where you13

reached at 2514.1(d), is that in those instances where14

you have a split-zone lot and one of the lots, one of15

the areas is an R-4 zone.  And you're extending 3516

feet into that and just leaving the rest vacant, then17

the part that you're not building on, the part that18

you don't extend, if you're extending 35 feet and then19

there's more that's going to lay fallow, that area20

gets .9 FAR.  Because it doesn't make sense; and I21

don't know if we should deal with it in rebuttal or22

deal with it now, but the interpretation offered by23

Office of Planning is that in the 35-foot extension24

area you're limited to only .9 FAR.  That's the way I25
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read that interpretation.1

CHAIRMAN GRIFFIS:  Right.2

MR. COLLINS:  Which doesn't make sense for3

this reason.  In this instance, rather than saying the4

more-restrictive zone, the less-restrictive, let's5

just talk about C-2-A and R-4.  6

VICE-CHAIR MILLER:  Right.7

MR. COLLINS:  It's easier.  But it applies8

to any two zones.  But let's use R-4 and C-2-A for9

instance.10

This provision allows you to extend the11

use, the height and the bulk of the C-2-A up to 3512

feet into the R-4 zone.13

CHAIRMAN GRIFFIS:  Right.14

MR. COLLINS:  Office of Planning is saying15

that bulk and FAR don't mean the same thing.  And so16

that you would only be limited to .9 FAR in that17

3,500-foot area.18

CHAIRMAN GRIFFIS:  Right.19

MR. COLLINS:  Now, if that's the case, you20

could build a 50-foot building.  You could build 10021

percent lot occupancy for commercial use and 6022

percent for residential, but you'll only be allowed .923

FAR.  You'd have a big vacant tower.24

CHAIRMAN GRIFFIS:  Yes.25
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MR. COLLINS:  The Board has consistently1

interpreted it the other way.  The issue of bulk2

equaling FAR is a longstanding interpretation; and at3

the risk of sounding professorial, if we start at the4

beginning with the Lewis Plan -- the Lewis Plan, for5

any of the people who are good historians about6

zoning, the Lewis Plan was devised by Harold Lewis in7

1956 as a study for the current regulations in effect8

at this time.  Since 1920, these --9

CHAIRMAN GRIFFIS:  He went and ate good10

food in New York and figured out what they were doing11

and then came back here.12

MR. COLLINS:  Well, you know, actually he13

started from New York.  He was a consultant from New14

York.  He came down here and also hired Mr. Walter15

Lewis who later became Chairman of the Zoning16

Commission.17

CHAIRMAN GRIFFIS:  Right.18

MR. COLLINS:  But the Lewis Plan took the19

1920s zoning and said there are problems with the way20

this has been interpreted.  It doesn't really work the21

way it should.  And as a matter of fact, I have an22

excerpt from the Lewis Plan for you.  I'd just like to23

walk you through that, if I may.  24

MS. MONROE:  Mr. Chairman, can I ask a25
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question of Mr. Collins?1

CHAIRMAN GRIFFIS:  Sure.2

MS. MONROE:  Why do you say that the rest3

of the R-4 has to be left vacant in order to be .9 FAR4

as opposed to built-on?5

MR. COLLINS:  Well, it doesn't have to be6

left vacant.7

MS. MONROE:  Because it doesn't say it in8

the reg.  I'm just trying to understand your9

interpretation.10

MR. COLLINS:  It doesn't have to be left11

vacant, but it could be.12

MS. MONROE:  So if it's not left vacant,13

are you going to put the two flats on?  Would they14

then be restricted to .9 FAR?15

MR. COLLINS:  If it was all the same lot,16

yes.  But it's not.17

MS. MONROE:  You mean --18

MR. COLLINS:  We don't have that situation19

here.  On the lot that we're extending into 35 feet,20

we're using all that lot.21

MS. MONROE:  Oh, I see.  Okay.  22

MR. COLLINS:  And the other lot is --23

MS. MONROE:  So and this is a separate lot24

which is now in R-4, so it wouldn't apply?25
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MR. COLLINS:  And the other is just a1

different lot.  That's right.  That's right.2

MS. MONROE:  Okay.3

MR. COLLINS:  That's right.4

MS. MONROE:  Okay.5

MR. COLLINS:  The; and I'll be brief on6

this without being too tedious.  The Lewis Plan that's7

coming in front of you, it's called "Final Report of8

the Rezoning Study from 1956."  And it starts with;9

I've just copied excerpts of it.  The first page is a10

letter from Harold Lewis.  And then after that is a11

table of contents.  And if you look to page vi, which12

talks about heightened bulk of commercial buildings13

and it talks about existing bulk controls on page 43,14

if you turn to page 43, I've highlighted there15

existing bulk controls, these are pre-1958 bulk16

controls that he was lamenting the way that it had17

happened.  He said, "Even the Greeks, the Egyptians18

and the Sumerians knew the geometrical principal that19

height times width times depth equals volume or bulk.20

But the Zoning Regulations of Washington have sturdily21

ignored this ancient truth for the past 36 years."22

Then he turns to what is that we should be23

adopting here in the District?  So if you look at page24

viii under the heading of "New Types of Controls" in25
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the table of contents, there is a section called "Bulk1

of Buildings and Density of Population Floor Area2

Ratio."  If you look at page 106, I've highlighted3

that.  He starts at the bottom at the left hand4

column, "The size of a building that can be erected on5

a specific site has heretofore been controlled by a6

combination of height regulations and area7

regulations.  It is generally agreed that in many8

instances these area controls do not adequately9

accomplish their objectives, putting them all in a10

package control over bulk or density -- or over bulk11

or density itself, removes the apparent12

arbitrariness."  And then it goes on.  And he says,13

"Wherever possible the proposed regulations contain14

this package control."   Within the next highlighted15

thing he says, "The most promising of the direct bulk16

controls and the one recommended here is the floor17

area ratio."  So since 1958, FAR and bulk have meant18

the same thing.  19

Indeed, bulk can't mean anything other20

than FAR.  Because if you can extend the use, the21

height and the bulk and bulk isn't FAR, what is it,22

and what is it that you're extending if you're not23

extending the bulk?  You're extending everything, the24

use, the height and the bulk, and the bulk is the FAR.25
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So certainly in that zone you're extending the bulk of1

the C-2-A zone, the 2.5 FAR.  And that's what we're2

extending here.3

CHAIRMAN GRIFFIS:  Right.  And I don't4

think we disagree with that.  So for 35 feet or 34'8"5

in this particular application, we're calculating to6

the C-2-A.7

MR. COLLINS:  Yes.8

VICE-CHAIR MILLER:  So what is left over?9

MR. COLLINS:  Nothing.10

CHAIRMAN GRIFFIS:  We have the R-4.11

MR. COLLINS:  We have another lot for R-4.12

CHAIRMAN GRIFFIS:  And it's the other lot?13

MR. COLLINS:  Which we could have brought14

at a separate time.15

CHAIRMAN GRIFFIS:  If it was a single lot,16

but not in single ownership as of '58, would there be17

an R-4 .9 calculation for that beyond where the zone18

boundary line was extended?19

MR. COLLINS:  There are a lot of concepts20

there.  If it was a single lot --21

CHAIRMAN GRIFFIS:  Yes, well as I read it;22

I'm not trying to be confusing --23

MR. COLLINS:  No.24

CHAIRMAN GRIFFIS:  -- but as I read it,25
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2514.1 starts with the fact of this is how you do all1

your calculations with a single lot of record and a2

cross boundary line when it was a single ownership as3

of 1958.4

MR. COLLINS:  Yes.5

CHAIRMAN GRIFFIS:  That's not the case6

here, is that correct?  It's not a single lot, single7

ownership?8

MR. COLLINS:  As of 1958, it may in fact9

have been a single ownership.  10

CHAIRMAN GRIFFIS:  Okay.  But be that as11

it may, we're still moving the boundary lines, so we12

have to invoke 2514.2.13

MR. COLLINS:  Yes, that's correct.  2514.214

applies.15

CHAIRMAN GRIFFIS:  So, and then when we're16

in 2514.2.  So 14.1, this is what it is and you've got17

a line crossing the lot.  14.2 says when you want to18

move that up to 35 feet, this is what you have to do.19

But it sends you back to 14.1(d).20

MR. COLLINS:  Yes, it does.21

CHAIRMAN GRIFFIS:  So if this boundary22

line didn't extend all the way to the limit of the23

lot, right, but there was leftover space and it was in24

R-4, outside of that, you're saying that area would25
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have to be calculated in .9?1

MR. COLLINS:  If it was part of the same2

lot, yes.3

CHAIRMAN GRIFFIS:  Okay.  Interesting.  I4

have no idea why they'd have you do that actually.5

MR. COLLINS:  It's kind of a mystery, but6

I guess what that does is allows you to -- no, I7

don't.  Strike that.  I'm not sure why.  I'd be8

speculating.9

CHAIRMAN GRIFFIS:  I mean, I can see how10

that makes sense in a single lot of record because you11

know you want to calculate out, you know, how do you12

deal with the rest of it over in a single lot.  That13

makes sense.  I mean, you know, you have to set a14

boundary or a parameter.15

MR. COLLINS:  Well, the way that 2514.116

works leaves me to believe that one interpretation is17

that when you did this, and if there was area left18

over, you could then go back and increase the bulk of19

the building that you build by the .9 for the20

remainder of the lot, because that's how .1 works.21

CHAIRMAN GRIFFIS:  Okay.  Well, I'm fairly22

clear.  Everyone else?23

VICE-CHAIR MILLER:  Well, I just want to24

ask about the Lewis Report.  Is this like the basis25
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for our Zoning Regulations, or the reasoning?  Is that1

why you're presenting this?2

MR. COLLINS:  Yes.  That's correct.  The3

Lewis Plan from 1956 resulted in a number of hearings4

around the city for two years and then ultimately5

resulted on May 12, 1958 the Zoning Commission6

adopting the current version of the Zoning7

Regulations.  I mean, not with the overlays and things8

that happened since that time of course, but the9

current plan that regulates in terms of R-1 through R-10

5 instead of having first commercial, second11

commercial, industrial and residential A and12

residential B.  Those were the zones pre-1958.  So13

this is a whole new way of zoning and this whole new14

way of zoning introduced the concept of bulk as FAR15

and that's the whole reason I brought this up. 16

VICE-CHAIR MILLER:  Thank you.17

MR. COLLINS:  And certainly since I tried18

to find cases where this Board has interpreted Section19

2514.2 and in going through quickly your website20

finding cases; I guess there's a good reason to have21

summary orders, but it also is a problem when you're22

trying to find rationale for why things were done a23

certain way.  So in order to find the rationale, you24

need to go back and look at certain orders that are25
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older.  And I have one order, 15461, of Chatham Lake1

Associates involving a project at 2501 Pennsylvania2

Avenue which this Board looked at more recently with3

a different owner.  But in the 1991 order, that4

property had -- it was a split-zoned lot.  The5

northernmost 20 feet of that lot was zoned R-5-B and6

the remainder was zoned C-2-C.  And in that case,7

there was an objection by counsel for the opposition.8

It says that the property was not in one record lot9

and the split zoning would necessitate a use variance10

and this Board found no that's not the case.  You11

don't need to be in a single lot to be able to use12

this Section 2514.2.  And that's been consistently13

interpreted since as far back as the mid-'80s; as far14

as I could tell.  That's as far back as I could go. 15

But I have a whole series of cases here16

which show -- and just use this as an example, or17

maybe the one before it is a better example, a 199018

case at 4901 Benning Road to build a hospital.  And I19

will submit it, but I'll hold it up for you so that20

you see it while I'm talking about it.  The lot was a21

single lot as of the time of the hearing, but as of22

May 12th, 1958; and I've gone back to a date from the23

mid-'60s which is, like I said before, it's a whole24

hodgepodge of small lots.  But, whether they were in25
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single ownership or not, who knows.  They look like1

developable lots.  It looks like this was cleared and2

sold for development for a hospital.  So there's a3

number of them like that and I'll just read them.4

There's 15345, 15461, 16276.  These are5

more recent.  17001, 17167 and 17171, and 17246-A.6

All these decisions involve split zone lots, the use7

of 2514.2, extension of the entire bulk of the lesser8

restrictive zone into the more restrictive zone for9

distances of up to 35 feet.  In one instance, it's the10

use, but it was just to illustrate when the lots11

changed.  It doesn't really make a difference.  And in12

all those cases it was clear that that was allowed to13

be used.  It didn't have to be a single record lot as14

of the time of 1958.  As a matter of fact, the15

definition of lot in the regulations does not mean one16

record lot or even one tax lot.  If you look up the17

definition in the regulations of lot, it talks about18

"a lot is the land bounded by definite lines that19

unoccupied or to be occupied by a building or a20

structure an accessory buildings includes the open21

spaces required under this title.  A lot may or may22

not be the land so recorded on the records of the23

surveyor of the District of Columbia."24

So when it says a lot, it doesn't mean a25
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single record lot or a single tax lot.  It means a1

piece of land to develop on.2

Just let me go through.  Just bear with me3

a second.  4

In the OP's interpretation, if you were to5

accept the bulk of .9 applying only in the 35-foot6

section, again you'd have this big empty tall building7

at .9 FAR, 50-foot tall.  And that doesn't make any8

sense because in the R-4 zone which doesn't have an9

FAR calculation, but it has a 60 percent lot occupancy10

limitation and three-story height limitation.  Those11

translate to an effective FAR of 1.8.  So if you're12

allowed to do 1.8 at 40 feet, why would you use the 3513

foot extension to go 50 feet at .9?  14

CHAIRMAN GRIFFIS:  Right.15

MR. COLLINS:  It just doesn't make any16

sense.  It's not consistent with the way the17

regulations have been interpreted in the past, as the18

Board has indicated in their orders.19

So, I think I spent a little more time20

than necessary to go over that issue, but I thought it21

was important enough to do.22

CHAIRMAN GRIFFIS:  Yes, I think it's a23

confusing and perplexing section at times, especially24

with its application itself it's a perplexing kind of25
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issue in terms of a boundary line crossing a single1

lot with two different zones that you try and2

calculate out.  But, I think we'll get more3

information on it.  If we have further questions, we4

can follow up.5

Let's go down to any further questions,6

just preliminary questions in terms of the case and7

information that you've been providing.  We are8

looking at 411.5, I believe it is, for the differing9

heights of the roof structure, is that correct?10

MR. COLLINS:  401.  411.11

CHAIRMAN GRIFFIS:  It's 411.5.  Right.12

And then on the parking, I'm trying to also get a good13

grip on the requirements.  You have provided the14

retail requirements for parking, is that correct?15

MR. COLLINS:  That's right.  And then your16

parking the residential, is there parking calculated17

for Lot 72 for the flats?18

MR. COLLINS:  Yes.19

CHAIRMAN GRIFFIS:  Where are they?20

MR. COLLINS:  They're behind the flats.21

The parking requirement is -- a flat is a two-unit22

building.23

CHAIRMAN GRIFFIS:  And so it's one --24

MR. COLLINS:  And each flat, each two-unit25
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building requires one parking space.1

CHAIRMAN GRIFFIS:  Right.  So there's two2

requirements.  So those are the ones directly on site3

behind each of the flats.  Is that correct?4

MR. COLLINS:  Yes, and then there's5

another one behind each flat.  Each flat has two6

behind it.7

CHAIRMAN GRIFFIS:  Okay.8

MR. COLLINS:  And the two extra ones are9

for the residential on the other lot.10

CHAIRMAN GRIFFIS:  And that's part of the11

accessory, moving those two parking calculations onto12

the 72 lot?13

MR. COLLINS:  Yes.14

CHAIRMAN GRIFFIS:  But it's calculating15

into the larger building on the south calculation.16

MR. COLLINS:  That's right.  That's17

Section 213 special exception.18

CHAIRMAN GRIFFIS:  Okay.  I'm clear.  19

Any other preliminary questions?20

(No audible response.)21

MR. COLLINS:  Unless there's anything22

else, Mr. Adler, would you please identify yourself23

and proceed with your testimony?24

MR. ADLER:  Great.  Thanks, Chris.25
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My name is Josh Adler.  I'm one of the two1

principals in the development company Likritz Adler2

Development.  My partner Rob Likritz is seated behind.3

me.  4

CHAIRMAN GRIFFIS:  He's afraid of us.  Way5

in the back.6

MR. ADLER:  We didn't have room for him up7

here.  8

And so I'm going to tell you briefly, a9

little bit, about ourselves and what we do and then10

tell you a little bit about our plans for the site and11

basically the inception and history of the project,12

and then hand things over to our architect Dale13

Stewart from Core.14

Briefly, Likritz Adler Development is15

based here in D.C.  We've been around for about four16

years.  We focus entirely on infill and rehab17

development in Washington, D.C.  All of our projects18

to date have been basically in the eastern part of19

Northwest D.C., residential and mixed use retail,20

residential, small bit of office projects.  Everything21

we do is in D.C.  I live on Florida Avenue in22

Washington, D.C.  My partner lives just off Georgia23

Avenue in PEtworth.  We're based in Petworth and we24

employ seven people in Washington, D.C., most of whom25
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are also residents of D.C.1

The site in this case is a pair, soon to2

be three, vacant lots that are located just off the3

corner of 12th and U Streets in Northwest.  As is well4

known by now, a portion of the lots are in the Arts5

Overlay, C-2-A area.  A portion is in the R-46

district.  These lots have been vacant for a very,7

very long time.  And since the very inception of this8

project we've had a tremendous amount of support from9

the community, none of whom have been interested in10

continuing to see these vacant lots sit where they11

are.  There's been a lot of support for developing12

them in a variety of uses since day one.13

Our plan for the project is to build a14

retail and condominium building on the Arts/C-2-A15

portion of the lot which will have 15 residential16

units and a little under 4,000 square feet of retail17

plus, I believe, eight parking spaces in back on18

surface.  And then the two R-4 lots to be created will19

each have two residential condominiums and each of20

those lots will have two surface parking spaces.21

And that plan, we believe, is very much in22

accordance with the Duke Plan from the Office of23

Planning, as well as the intent of the arts overlay24

and that portion of the site.  25
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To give you some sense of the inception of1

the project and the history, we first started looking2

at this site; actually sites.  There are two lots at3

issue here.  One of the lots is Lot 74, which is the4

Arts/C-2-A and R-4 mixed lot which we acquired from5

one owner early in 2005.  The other lot is an R-4 lot6

just to the south which we acquired from a different7

owner.  We also negotiated certain development rights8

pertaining to a third vacant R-4 lot to the south of9

that.10

We originally started looking at this11

project in November of 2004, a little over a year ago,12

when members of the community brought to our attention13

that the then-owner of the C-2-A lot was planning to14

build a building there, had a project in permitting15

that actually had been largely approved by DCRA at16

that point, but he was unable to undertake the project17

and was looking for a developer to acquire the site18

and proceed with it.19

At that time we actually in our due20

diligence looked at those plans which had been21

submitted and approved by virtually every office22

within DCRA.  We found there were some problems with23

those plans that were fundamental and insurmountable24

and realized we'd have to undertake a new plan to make25
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the site financially or physically feasible.  1

At that time, on December 6th of 2004, I2

made a phone call to the Office of Planning, described3

the site to them and wondered if there were any4

approaches that would make it viable because the5

Arts/C-2-A portion was relatively small on the site6

and it wouldn't be possible to build a building of7

that width that would meet the bulk of C-2-A without8

some sort of change in the zoning.  The recommendation9

of the Office of Planning at that time was that there10

was this 35-foot special exception rule available and11

we could choose to either pursue that, which as I said12

was a very low standard for approval, or could go for13

a PUD on the broader site, which would be much more14

difficult.15

We subsequently met with the zoning16

administrator on December 17th and confirmed the17

application of the Arts/C-2-A special exception and18

then we, after numerous email correspondences, met19

with several representatives of the Office of Planning20

on December 21st, where we reviewed the plan for the21

site, further confirmed the application of the special22

exception for the 35-foot extension and the Office of23

Planning representatives indicated to us that Office24

of Planning would support the special exception as it25
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was understood by all parties there, as well as that1

they would generally support a highest-density2

development on the extended site because they, like3

everyone in the community, was very interested in4

seeing a maximum-density development on this long-5

vacant parcel less than a block from a Metro entrance6

in the middle of the U Street corridor in the middle7

of the arts overlay where everyone wanted to see more8

residential, more retail, more commercial uses, see9

something nice on that long-vacant site which everyone10

wants to go away.11

We subsequently acquired the site and I12

would note if we hadn't reached that understanding in13

our due diligence with the Office of Planning and with14

the zoning administrator, and after consulting several15

zoning lawyers, we never would have gotten involved16

with this site in the first place.  That was the only17

way to make it feasible to do this project.  18

We then proceeded to get the support of19

the single member for the ANC covering that area.  We20

got the support of the ANC for our initial historic21

approval back in March of early this year.  We got the22

support of numerous neighbors and the across-the-23

street neighbors.  We got the support and letters of24

support from the Cardoza-Shaw Neighborhood25
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Association, from the 14th and U Main Streets1

Organization, now unfortunately defunct, but at the2

time wrote a letter of support for the project.  We3

got a letter of support from the council member for4

the area, Jim Graham and ultimately we were approved5

by the Historic Board at the time with support from6

everybody associated with the community and ever7

wanted to see that site developed.8

In May 2005, we finalized our agreements9

on all the lots pertaining to this site and made our10

initial submittal to the BZA.  I would note that at11

that time, in our initial submittal, the plan called12

for a mix of retail, resident and commercial office on13

the site.  Over the summer we learned, as we got our14

construction estimates in for that project, that it15

was financial unfeasible to do to the commercial16

office portion.  For the record, primarily because of17

the greater parking intensity required by the office18

use.  That use would have required an underground19

parking garage which when you did the numbers was20

financially unfeasible.21

We therefore changed the plan for the22

project and converted the office component of the23

project into residential condominium leaving the rest24

of the project, the existing residential and retail25
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space, the same use.  That allowed us to build the1

project meeting matter-of-right parking requirements2

while only having surface parking, without having to3

do the underground garage, which was the essence of4

the reason for that planning decision.  We5

subsequently filed an amendment to our BZA application6

and met again with the ANC to get their renewed7

support for the project, which we did.  8

Went back to HPRB to review the new9

design, which did not change the height or mass of the10

project, but changed some aesthetic issues pertaining11

to the upper floors of the C-2-A portion because of12

the change from office to residential and they13

supported that change.14

And so here are the BZA and the final step15

here so that we can submit our permit drawings and16

hopefully get started with the project this spring.17

And we also have here to speak on our behalf the18

representative from the ANC, Phil Spaudling who's the19

single member for the district in which our project is20

located.  Also here to testify for us today is Paul21

Robertson who's also a developer in D.C. and happens22

in this case to live directly across the street from23

our project in an eight-unit project that he built a24

couple of years ago and he's well-acquainted with the25
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opinions of all the other residents of that project,1

which is the sum total of the residential that is2

across the street on this block.  The neighboring3

properties to the south are vacant and then there's4

some more residential to the south of that.  5

And we, you know, ask for your support on6

this; we greatly appreciate it.  And I'd like to7

introduce our architect Dale Stewart from Core.8

MR. STEWART:  Good afternoon.  My name is9

Dale Stewart.  I'm a principal at Core.  We're an10

architectural firm located at 1010 Wisconsin Avenue,11

N.W. in Washington.  12

We have done several projects in this13

neighborhood.  We were the architects for the National14

Minority AIDS Council.  We were the architects for the15

Health and Human Services Building that's overtop of16

the Metro.  Further out of this neighborhood, we were17

the architects for the renovation of the building that18

now houses XM Satellite headquarters.  And we're19

currently doing the renovation for the Atlas20

Performing Center over at Northeast, which is a 55,00021

square foot renovation project.22

I wanted to start out by reiterating some23

of the things that Chris talked about specifically.24

The SK-3 sheet which inadvertently incorrectly listed25
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the gross floor area for the site.  Unfortunately,1

what was included in the original was cellar area.  So2

once we took that out, we've got a new number which3

gives us an FAR of 2.98 for the site.  So that's where4

that error and confusion came from.5

Let me start by telling you a little bit6

about where we are with the building.  7

We have already met with HPRB and we have8

since that meeting started incorporating some of their9

comments which are not yet reflected into this design10

because we've not yet met with them to confirm it.11

But some of the things that we're doing, you can see12

one of their comments was that our building entrance13

is over here on the right for the taller building.  So14

what we've done is that they wanted to further15

reinforce that as the primary entrance to the16

building, so effectively what we're doing is we're17

flipping these bays and mirroring them which puts the18

larger brick mass on this side of the building, which19

allows us to put sidelights beside that entry door and20

create a larger canopy.  So that's one of the things21

that we're doing there.22

Another concern that they had was that the23

building entrance here next to the residential, the24

flat entrance over here was a little awkward and25
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confusing because of their proximity.  So what we're1

actually doing is flipping the residential units as2

well so that the entrance for the residential unit is3

to the right with the bay to the left.  4

We're also revising the ground floor of5

the bays to be more of a masonry structure.  The6

mezzanine level we are pushing back so that we get a7

balcony up at this level and reducing the height of8

this building on this end.  9

Those are some of the primary things that10

we're doing.  11

We're also looking at the material for12

this top level up here as well.  But you can also see13

what we're doing is creating a top to the building so14

that we have a base, middle and a top with a different15

lighter material on the top to help mitigate its16

visual appearance and height.17

Now, if you could go to the ground floor18

site plan.  If you look at the site plan, you can see19

that the 35 feet that we're talking about, 34'8",20

actually comes to this point here.  But if you're21

looking at the commercial use, that is basically22

limited to this point because this is the residential23

lobby over on this side.  So, if you're looking at24

this depth, it's only about 19 feet beyond what the25
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current line of the C-2-A is.  1

Also, if you're looking at the opposite2

side of the street, the true former building extends3

100 feet south from U Street.  Our building overall4

that we're talking about extending this line to this5

point is 108 feet.  So there's a proximity and a6

relationship to the existing line on the other side7

that's similar to this one.  8

The way that this is working is that we9

have a retail space here with two entrances so that we10

can lease this to one tenant or two.  That was very11

important given the nature of the retail tenants and12

commercial contemporary retail tenants, is that there13

needs to be that flexibility.  And for two tenants,14

that width is about as small as we could make it15

realistically in terms of its function.16

The way that the flats work on this side17

is that there's an entrance down to the cellar level,18

which is the entry of the lower flat.  So the lower19

flat consists of the cellar level and first floor20

level.  The entrance to the second level is here by21

this stair.  So the second, third and mezzanine levels22

comprise the upper flats.  23

The accessory parking has been pretty well24

discussed.  We have one and two spaces for these units25
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and then two other spaces that go with this half of1

the project on this side for the commercial and2

residential requirement of that piece of the project.3

Flip to the roof structure first.  Looking4

at the roof structure, basically the outline of the5

penthouse follows this line here and the elevator6

overrun is at that point.  Originally, we had the7

penthouse, we were trying to maintain one height for8

the penthouse, so it came all the way across here in9

that rectangle so that we could have a simple10

rectangular box and also to have a penthouse that was11

all one level.  After meeting with HPRB, their desire12

was for us to mitigate the height as much as possible13

on the south side and they were not concerned about14

the multiple penthouse heights and they would prefer15

that in order for us to push the penthouse back.  So16

we've minimized the height of the penthouse over the17

elevator overrun in this location and the rest of the18

penthouse is made up of stairs coming from the top19

level up to the penthouse level.  Mechanical space,20

bathrooms for the pool and then pool storage.  So21

those are the functions that we have up at the22

penthouse level, all of which are permitted by zoning23

code.24

The residential rec space, we have talked25
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about.  You can see on the plans that we have outside1

balconies at each of the units.  We have residential2

rec space for the upper units, but they again don't3

meet the specific requirements as outdoor rec space,4

but we are providing it for the units.5

I wanted to go back and talk a little bit6

about the dimension that we're working with across7

here.  That dimension of 34'8" is driven by a couple8

of things.  One, it's driven by the need for the9

minimum width of retail space to make that10

functionally feasible.  But in addition to that, it's11

also driven by the functional realities of this width12

and trying to get each of these components to work.13

We have the stairs that are on each side.  Beside that14

we have the minimum width of the bathroom.  On this15

side we have a handicapped bathroom which is driving16

that width.  We have the mechanical closets here and17

here, which have specific widths to make them18

function.  We have minimized the width between the19

rows for the kitchen.  There's only a three-foot width20

between the cabinets.  And then we have the entry21

space.  So, we're fighting over inches at this point.22

You know, any inch we take out of that, creates real23

hardship relative to the minimum dimensions we need to24

make this building work.25
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Basically, what we're talking about is the1

width that we've got here relative to what is required2

to meet the minimum lot area overall is seven and3

three-quarter inches in width.  So if we were to make4

these lots, given their limited depth because of the5

uniqueness of the block, if they actually met6

requirements, we'd have to take seven and three-7

quarter inches out of the width of this building.  As8

I've just described, we don't have seven and three-9

quarter inches to take out of this.  Taking anything10

out, taking two inches out of this becomes very11

problematic in that we won't have required widths to12

meet ADA and functional requirements.13

And over the course of this whole14

building, you know, whether this line is here or here,15

seven and three-quarter inches over 100-plus feet is16

negligible and won't be perceivable.17

Anything else I need to hit?18

MR. COLLINS:  Would you turn to the19

Section 214?  Would you go through how the tests are20

met under Section 214 for the parking?  Would you care21

to expand on that?22

MR. STEWART:  Okay.  214.2, "Accessory23

parking spaces shall be in an open area or in an24

underground garage, no portion of which, except for25
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access, shall extend above the level of the adjacent1

finish."  In this case, the two accessory residential2

spaces for Lot 74 would be located on Lot 72.  That's3

what we've talked about over here.4

Section 214.3, "Parking spaces shall be5

located in their entirety within 200 feet of the area6

to which they are accessory."  Clearly, we've done7

that.8

Section 214.4, "Accessory parking spaces9

shall be contiguous to or separated only by an alley10

from the use to which they are accessory."  And being11

adjacent, we've met that requirement.12

Part (d), Section 214.5, "All provisions13

of Chapter 23 regulating parking lots shall be14

complied with unless the Board grants a modification15

or waiver.  The two parking spaces meet the parking16

lot requirements of Section 2303 as follows.  All the17

areas devoted to driveways, access lanes and parking18

areas will be paved and maintained with bituminous19

concrete or brick material that form all-weather20

impervious surfaces."  So we're doing that.21

"Two parking spaces are designated so that22

no vehicle or any part of a vehicle will project over23

any lot line or building."  And that's the case24

because we have the minimum dimensions required for25
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those.1

"Two parking spaces will be used solely2

for parking purposes.  No structure will be3

constructed on the two parking spaces."  That's how4

they're intended to be laid out.5

"Entrance and exit to each of the two6

parking spaces is more than 40 feet from the nearest7

street intersection."  We've clearly got that8

condition.9

"Any lighting used to illuminate the two10

parking spaces will be arranged so that all direct11

rays of the lighting are confined to the surface of12

the parking area."  So, we're going to need to13

incorporate that for the entire parking back here.  14

"Two parking spaces will be kept free of15

refuse and debris."  It will be near the rear of the16

northernmost flat proposed to be constructed on Lot 7217

and the rear yard of those flats are going to be18

landscaped back here.19

"And the two parking spaces will be20

screened from contiguous residential parking located21

n the R-4 district."  So we can place a fence at this22

location here, or here.23

Part (e), Section 214.6, "It shall be24

deemed economically and practical or unsafe to locate25
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the accessory parking spaces within the principal1

building or on the same lot with which the building or2

use is permitted."  So if we're taking our 60 percent3

lot occupancy, we have the minimum egress which we4

need out of the stair, past the parking spaces in both5

cases.  We're left with space for eight cars.  Putting6

a parking garage on this site is impractical due to7

its limited size, so I think we meet the requirements8

of that.9

MR. COLLINS:  Would it be possible to meet10

the residential recreation space requirements on the11

site?12

MR. STEWART:  The?13

MR. COLLINS:  Residential recreation space14

requirements.  And if not, why not?15

MR. STEWART:  No, it's not possible to16

meet the recreational space because, again, we've17

taken up the use of this floor area of the building.18

To be economically feasible for the building, it all19

needs to be leasable space.  Go back to the roof plan.20

You can see that by the time we have the elevator21

override, we have the mechanical space and if we were22

to include the recreation space on the roof, we'd also23

need to extend both stairs all the way up.  We24

wouldn't have 20 percent left of the roof in any case.25
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VICE-CHAIR MILLER:  I just want to1

clarify.  Basically, with respect to the parking2

spaces, you're saying that you can't give up any more3

of the building space for parking, otherwise it4

wouldn't be economically feasible, is that right?5

MR. STEWART:  That's correct.6

VICE-CHAIR MILLER:  Okay.  Thanks.7

MR. STEWART:  That's correct.8

CHAIRMAN GRIFFIS:  Is there any enclosure9

to the surface parking from the alley outside of the10

screening to the contiguous residential?11

MR. STEWART:  I'm sorry?12

CHAIRMAN GRIFFIS:  Is there any sort of13

enclosure or any fencing or brick wall or anything on14

the alley side?15

MR. STEWART:  Currently no because all of16

this space requires direct access out.17

CHAIRMAN GRIFFIS:  Right.  18

MR. STEWART:  This space does.  The only19

place you could put it would be here, but then I would20

be concerned about the practicality of damaging the21

wall and/or cars being that close.  It's a very narrow22

alley as well.23

CHAIRMAN GRIFFIS:  So there's no enclosure24

at all?25
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MR. STEWART:  Not to the rear, no.1

CHAIRMAN GRIFFIS:  Okay.  2

MR. COLLINS:  You described the various3

floors in the flats and the levels.  You said the4

cellar, the first, the second, the third and the5

mezzanine.6

MR. STEWART:  Right.7

MR. COLLINS:  could you describe the8

mezzanine?9

MR. STEWART:  Yes, the mezzanine level is10

on the --11

CHAIRMAN GRIFFIS:  Do you have a section?12

MR. STEWART:  There it is.13

CHAIRMAN GRIFFIS:  I know we have it in14

the record.  You don't have a board of it?15

MR. STEWART:  I don't have a board of it,16

no.17

CHAIRMAN GRIFFIS:  Okay.  I'll walk it18

through up here.  19

MR. STEWART:  If you look at SK-10, you20

could see that this is the top level, the mezzanine21

level and it is one-third of the floor area of the22

third floor.  So that's how we're getting the23

mezzanine involved in that project.24

CHAIRMAN GRIFFIS:  Meaning that box with25
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an X through it is open to below?1

MR. STEWART:  That's correct.2

CHAIRMAN GRIFFIS:  And so if you take the3

whole calculation of the entire floor below and looked4

at how much there's actually of flooring on that5

level --6

MR. STEWART:  That's right.  The actual7

flooring area, not including the hole, is one-third of8

the floor area of the third floor.9

CHAIRMAN GRIFFIS:  And so that has meaning10

to us because mezzanine is defined as not a story?11

MR. STEWART:  That's correct.12

CHAIRMAN GRIFFIS:  Okay.  What's your13

sheet, your section?  I just had it here.  14

MR. STEWART:  Section SK-19.15

CHAIRMAN GRIFFIS:  Nineteen.  Good.  Okay.16

So this is the section to the town house structures17

which we're going to -- they're limited to a three-18

story in the R-4, is that correct?19

MR. STEWART:  That's correct.20

CHAIRMAN GRIFFIS:  So the mezzanine and21

the top of what you're showing is this, looks like a22

stairway to heaven here.  That's the whole open area.23

Looks like it doesn't go anywhere.  That's the24

mezzanine?25
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MR. STEWART:  Well, it goes up -- because1

the way the section is cut, you don't see the bridge2

back.3

CHAIRMAN GRIFFIS:  I got to get a joke in4

here.  Okay.  And so, and that's above the 30'6".  So5

this is mezzanine, although not labeled, but that's6

fine.  And the next level is the third floor going7

down, second, first where you walk up.  Looks like8

3'6" from the curb height to the entrance.9

MR. STEWART:  Correct.10

CHAIRMAN GRIFFIS:  And that would be the11

first floor.  So below, that first floor is a cellar12

level, is that correct?13

MR. STEWART:  That's correct.14

CHAIRMAN GRIFFIS:  The cellar is a story?15

MR. STEWART:  The cellar's not a story.16

CHAIRMAN GRIFFIS:  Right.  Okay.  So we17

have one, two, three stories, a cellar and a18

mezzanine?19

MR. STEWART:  Correct.20

CHAIRMAN GRIFFIS:  Okay.  And the21

reasoning, you can get a rest room facility up in the22

roof structure is because it's accessory to the pool,23

is that correct, under 411?24

MR. STEWART:  On the other building.  You25
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switched to the other building?1

CHAIRMAN GRIFFIS:  Well, what about this2

building?  Is that just calculating as a mezzanine?3

MR. STEWART:  That's just a mezzanine.4

CHAIRMAN GRIFFIS:  Okay.  Which is why5

that wouldn't set back, but is on the front facade.6

Okay.  Good.  It's a complicated site.7

MR. STEWART:  It is.  It was even worse8

when we were trying to get a garage in.9

CHAIRMAN GRIFFIS:  Yes.  Other questions?10

While they're formulating some very hard-hitting11

questions, one question to you in terms of the12

history, all the iterations you went through and the13

possibilities of how to do it.  Mr. Collins' set up,14

it says, wow, that looks like a lot of relief that's15

required, but it's all attendant essentially to the16

same basic elements.  I think we understand that.  17

One thing I didn't hear you say is -- I18

understand the PUD which may be a more lengthy process19

or for whatever reason you didn't want to do it.  Why20

didn't you look at a straight map amendment?  Just21

rezone the site?22

MR. ADLER:  Our understanding was that23

that was a much higher risk, higher uncertainty24

undertaking versus the 35-foot special exception.  And25
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we needed certainty at that point, given the site was1

essentially undevelopable without having some sort of2

increase in the zoning.  We needed something that had3

a high degree of certainty.4

CHAIRMAN GRIFFIS:  Okay.5

MR. ADLER:  Our understanding was the6

special exception was by far -- in fact, in the words7

of the zoning administrator at the time, in all his8

history, I asked him, "Can you handicap this?"  He9

said, "I've never seen it not approved," which gave us10

some confidence with regard to purchasing the land and11

pursuing the special exception on it.12

CHAIRMAN GRIFFIS:  Right.13

MR. COLLINS:  It's also been my14

understanding, Mr. Chairman, that -- and I don't want15

to speak for the Office of Planning, but it's been my16

experience and our experience as a firm is that the17

Office of Planning would not entertain a rezoning18

without a PUD accompanying it.  The straight rezoning19

you don't see very many of those at all on the Zoning20

Commission's agenda.  And besides the fact that21

rezoning processes are similar to a PUD process in22

terms of time.23

CHAIRMAN GRIFFIS:  Right.24

MR. COLLINS:  And the reason you don't see25
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many in terms before the Zoning Commission is because1

a rezoning doesn't give the Office of Planning or the2

Zoning Commission the ability to give input into what3

you put on the site.  If we rezone the cite to C-2-A,4

or Arts/C-2-A, saying well, this is what we'll do,5

they couldn't take that into consideration, they being6

either the Zoning Commission or the Office of7

Planning.  This process gives you as a zoning body the8

authority to approve a project that we present before9

you specifically approving the plans that are before10

you as your regulations say.  11

CHAIRMAN GRIFFIS:  Would it have cured all12

the other aspects to this?13

MR. COLLINS:  A rezoning?14

CHAIRMAN GRIFFIS:  Yes.15

MR. COLLINS:  It would not have cured the16

residential recreation space.17

CHAIRMAN GRIFFIS:  So there still would18

have been a BZA conceivably at that level.  I mean, I19

don't now if you took it this far to actually look at20

it, the other R-4, but you may well have been in21

before the BZA anyway.22

MR. ADLER:  There's the rec space issue23

which if the rezoning incorporated the entirety of the24

R-4 lots, then it would probably be more feasible to25
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have incorporated, you know, a greater portion or1

maybe all of the rec space on the roof.  As it is,2

with the current sizing, we can't meet the 25-foot3

minimum -- the building's too small to even fit a 25-4

foot open space on the roofing.5

CHAIRMAN GRIFFIS:  Did you do that6

calculation?7

MR. ADLER:  We did study it, yes.8

CHAIRMAN GRIFFIS:  So you know9

definitively that you could have complied with the10

residential recreation --11

MR. ADLER:  No, I'm saying if we12

incorporated the lots that you see here as R-4 --13

CHAIRMAN GRIFFIS:  Yes.14

MR. ADLER:  -- if they had been rezoned as15

C-2-A --16

CHAIRMAN GRIFFIS:  Yes.17

MR. ADLER:  -- so that we had a Arts/C-2-A18

building on the entirety of the lots you see there and19

no R-4 --20

CHAIRMAN GRIFFIS:  Right.21

MR. ADLER:  -- then given that larger22

area, I would speculate that we'd have greater23

flexibility as to the placement of a number of issues.24

CHAIRMAN GRIFFIS:  Right.  But you didn't25
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have your architect calculate that out?1

MR. ADLER:  No, because our understanding2

was the only way to achieve that end would have been3

to do a --4

CHAIRMAN GRIFFIS:  Just trying to keeping5

you out of going to places that you don't want to6

necessarily go, because it seems to me that you'd be7

adding density if you had the C-2-A on the R-4.  So8

for you to say definitively that could have complied9

with the residential requirement, you would have had10

to have calculated all that out because you're adding11

in calculatable square footage that would have had to12

go on the roof.  I'm wondering if the roof would have13

been big enough.14

But anyway, I don't want to speculate too15

much on it.16

MR. ADLER:  I'm speculating on that as17

well, to be clear.18

CHAIRMAN GRIFFIS:  Right.  Right.19

MR. ADLER:  In hypothetical answer to your20

question, I would say hypothetically with a larger21

higher density zoning, we'd have more flexibility as22

to placement of anything pertaining to the23

development.24

CHAIRMAN GRIFFIS:  Okay.  Okay.  I know25
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it's a question that came up by one of the members as1

we were just reviewing the case here of different2

options.  I'm not sure it's so definitive because in3

my own look at this, if it was mapped and it was all4

C-2-A, again you have a large requirement.  You may5

have more retail, which would calculate into the6

parking for instance.  You may have a larger parking7

requirement, unit requirements.  You know, I don't8

know if it all would work, if that would cure9

everything on the site.10

MR. COLLINS:  I'm really not sure whether11

the comp plan would support a rezoning --12

CHAIRMAN GRIFFIS:  And that's the other13

aspect that obviously we didn't look into, whether it14

would, to move it up that way.  Okay.  Yes, Ms.15

Miller?16

VICE-CHAIR MILLER:  Mr. Adler, I think you17

just made a statement to the effect that the site was18

undevelopable without zoning relief.  And I'm19

wondering if you could just elaborate on that?20

MR. ADLER:  Let me modify that statement21

then to say that it was economically unfeasible to22

develop the site at anywhere remotely near what the23

prior owner's understanding of the value of the site24

might be without the zoning adjustment.  Because at25
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that point you would have a very narrow Arts/C-2-A1

building which would still have to meet all the fire,2

safety, etcetera requirements of a building of that3

height.  You would have to have at least one elevator,4

at least two stairs, the hall connecting them, you5

know, the trash, everything else on what would be a6

very narrow building which would be extremely7

inefficient.  Even on the current design we're barely8

achieving economic feasibility with regard to the9

efficiency of the structure owing primarily to having10

to meet the requirements associated with much larger11

buildings but on what is a very small building for12

this type of structure.  And then at that point it13

wouldn't be worth the undertaking under those14

circumstances.15

VICE-CHAIR MILLER:  I mean, did anybody do16

any calculations or anything to see whether it was17

worth it?18

MR. ADLER:  We actually looked at the19

original plan that the prior owner had had designed20

and had actually submitted to permitting and again had21

been in permitting for over six months, had received22

most of the clearances involved.  I believe the only23

sign-off they were waiting for was elevator.  And we24

looked at that plan and our original expectation was25
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that oh, we were just going to build what he was about1

to have approved.  Hey, this is going to be easy.  2

When we did our due diligence, we found;3

and I would add that no one sitting near this table4

today had any association with the project whatsoever,5

we found that there were fundamental errors in that6

design with regard to both the location of the zoning7

line on the lot and the application of the Arts/C-2-A8

zoning on the Arts/C-2-A portion of the lot.  We did9

that by obtaining an actual zoning plat from the10

Office of Zoning.  And when we found that, we11

discovered that project was unfeasible, not only12

because of those incorrections, but because of the13

cost of building a compliant project there couldn't14

come even close to justifying the construction cost15

based on the efficiency and size of the building we16

would have.  So that was what then initiated our17

discussions starting exactly one year ago today with18

Office of Planning to say we're thinking about19

building this site.  There's a lot of support to do20

something here.  Is there any certain way or very high21

probability way to adjust the zoning at the site in a22

way that would increase the density for a significant23

portion so that we can build something like what was24

contemplated in this plan that's already been25
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approved, but actually isn't buildable.  And that was1

kind of what initiated those discussions and meetings2

with Office of Planning and with zoning administrator3

at that time.4

VICE-CHAIR MILLER:  Thank you.5

CHAIRMAN GRIFFIS:  Very good.  Anything6

else?7

MR. COLLINS:  No, nothing else at this8

time.9

CHAIRMAN GRIFFIS:  Okay.  Let me ask10

another new question then on the R-4.  I think there's11

some concern about this.  This is a new subdivision12

then that's going to need to take place for the two13

flats on the R-4, is that correct?14

MR. COLLINS:  Yes, that's right.15

CHAIRMAN GRIFFIS:  And is it possible to16

get a subdivision or is it required to have a variance17

for the lot dimension in order to have that18

subdivision?  The zoning administrator can still sign19

off on that?20

MR. COLLINS:  No, the subdivision, that21

lot configuration before you requires the variance22

that we requested, a 19-foot wide lot that's 1,77023

square feet.24

CHAIRMAN GRIFFIS:  Right.  And with that25
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variance then the zoning administrator could sign off1

on a subdivision, is that correct?2

MR. COLLINS:  Or the zoning administrator3

could sign off on the two-percent flexibility as well,4

but I think that's in a building permit situation and5

not a subdivision situation.6

CHAIRMAN GRIFFIS:  Right.  No, I7

understand that.  I guess I'm not trying to get to the8

two percent.  I'm trying to get to the definitive9

aspect that a basically non-conforming lot can be10

acceptable.11

MR. COLLINS:  You cannot get a subdivision12

to create a lot that doesn't conform to zoning.  As13

you may or may not know, the Board may or may not14

know, when you apply for a subdivision, there are15

three stops you have to go through once you draw, the16

surveyor draws up the lot.  One is make sure you pay17

your taxes in advance, one is historic preservation18

and the third is zoning to make sure the lot complies19

with the zoning requirements.  In this case it would20

not because it doesn't conform.  It doesn't have 1,80021

square feet per lot.22

CHAIRMAN GRIFFIS:  And so in this case, if23

this was approved, the zoning administrator, that24

third stop, or take this plat that was now shown, the25
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non-conforming 17-plus square feet and say, "I can't1

do it.  Oh, however, I can because there's a variance2

approved?"3

MR. COLLINS:  That's correct.  4

CHAIRMAN GRIFFIS:  Okay.  Good.  Very5

well.  Then let's move forward then, if there's6

nothing else for the case presentation of the7

applicant, to the Office of Planning for the8

presentation of their report.  9

Mr. Cochran, a very good afternoon to you.10

MR. COCHRAN:  Thank you, Mr. Chairman and11

members of the Board.  12

The numbers we're using today are based on13

the November 22nd drawings of the applicant submitted14

to you all and the updated analysis sheet that they15

handed out today.  And they've already explained what16

that corrected.17

And for the benefit of the applicant I18

want to emphasize that OP's charged with advising this19

Board on whether you all have met the tests to get the20

adjustments that you're asking for.  We're not asked21

to comment on whether we think it's a good project or22

bad project, just whether you've met the tests.23

For brevity's sake I'd like to skip right24

-- well, first let me tell you where we don't have any25
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problems.  1

OP recommends approval for the following2

requested relief.  We feel that the applicant has met3

the tests for and would recommend that you approve the4

request for relief from Section 214, the accessory5

parking special exception request, the approval for6

Section 411.5, the roof structure special exception7

request for differing height enclosing walls and8

approval for Section 773.3 recreation space variance9

request.10

Getting that out of the way, because I11

want to concentrate on the areas where we do have some12

questions so we can outline some of the issues that we13

see with it.  I'd like to look at it first as the14

northern building, then as the southern building.  The15

northern building is the five-story building on what's16

now Lot 74.  The southern building would be the two17

duplexes on what is now Lot 72 and the remainder18

portion from 74 after it gets resubdivided.  So the19

southern building is basically the two duplexes when20

I'm talking about this.21

To enable construction of a larger22

building with different uses than would be permitted23

on the R-4 portion of the present Lot 74; and I'm24

talking about the northern building now, the applicant25
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is seeking special exception approval to calculate the1

potential height, use and bulk based on extending the2

C-2-A provisions approximately 34'8" to the south as3

provided for in Section 2514.1.  4

The first concern that OP has with this is5

the proposed FAR.  Section 2514.2 gives the Board the6

authority to extend the more intensive use, height and7

bulk provisions of the less-restrictive zone, which8

the Arts/C-2-A, to the part of the lot in the more-9

restrictive zone, which is R-4, provided that four10

criteria are met.  And you've got your Zoning11

Regulations?  We're looking at 2514.1 and .2.12

2514.2(a) says the extension cannot go farther than 3513

feet and the applicant meets this.  2514.2(b) says the14

Board shall require compliance with 2514.1(d).  What15

does that say?  "For computation purposes any portion16

of a lot located in the R-4 district shall be deemed17

to be limited to a floor area ratio of nine-tenths."18

And then 2514.2(c), the extension would not adversely19

affect the character and future development of the20

neighborhood.  Finally, 2514.2(d), the Board may21

impose all those requirements like designing,22

lighting, screening, etcetera.  23

OP feels that the applicant has24

demonstrated that it meets three out of the four25
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criteria, (a), (c) and (d).  However, in OP's opinion1

the project the applicant has submitted does not meet2

the special exception test of 2514.2(b) because it3

doesn't satisfy the related criteria of 2514.1(d),4

which limits the calculation of the R-4 portion of the5

lot to 0.9.  Obviously the applicant anticipated that6

we'd be saying this and spent some time addressing7

this.8

The applicant proposes an FAR for the9

northern building of between 2.98 and 2.99.  The10

applicant believes this is permitted by using Section11

2415.2 to extend the development up to 35 feet south.12

That is to say, the development parameters permitted13

in the Arts/C-2-A zone by up to 35 feet south into the14

R-4 zone.  The parameters the applicant has extended15

are use, height, bulk and FAR.  The applicant had16

conflated bulk and FAR when 2514.1 is actually very17

careful to distinguish between the two.  Bulk and FAR18

are not the same thing.  Bulk refers to the exterior19

envelope.  FAR almost entirely refers to the interior20

square footage.  Two buildings could have the same21

bulk, but if one has more floors than the other, it22

would have more FAR.23

Let's say this is the building envelope.24

And for the record I'm looking at a box that contains25
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witness application cards in it.  Let's imagine that1

it's empty, because I wasn't going to empty all these2

application cards.3

CHAIRMAN GRIFFIS:  How are you going to4

get that in the record?  I'm kidding.  Go ahead.5

MR. COCHRAN:  All right.  This has the6

same bulk.  That is to say it has the same amount of7

-- let's say this is the lot.  Okay.  It's going to8

have the same occupancy.  It's going to have the same9

height.  It's going to have the same courtyard10

compliance or not.  Whether it has, in this case those11

witness cards in here or not; let's talk in terms of12

floors, whether it has one floor in here, two floors13

in here or three floors in here, it is the same bulk.14

CHAIRMAN GRIFFIS:  That just proves back15

that we're using some terminology in some of the16

sections in the regulations a generic or general17

description the term bulk.  We don't regulate under18

401 or 402 a residential bulk.  We regulate height,19

area, lot occupancy and also in the C zones.20

MR. COCHRAN:  And use.  21

CHAIRMAN GRIFFIS:  Well, sure, use.22

MR. COCHRAN:  But as the Lewis Report23

itself states, a statement of FAR gives an accurate24

index of population density as well as a direct25
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control over the density of work space within a given1

area.  Now, if you didn't a distinction between bulk2

and FAR, you wouldn't have that way to gauge3

population or work space density.  Clearly, even the4

Lewis Report imagined that there would be some way to5

distinguish and if FAR is a way of gauging population6

density, then you need to have an FAR in there.  You7

need to know how many floors the structure is going to8

have.9

CHAIRMAN GRIFFIS:  FAR is not a definitive10

measure for density.  After all, the R-4 and below11

don't have FAR, but we have density regulations.  The12

FAR, I see it as a definitive way to designate13

different uses that also calculate into the overall14

massing of bulk of a structure.  So you can have15

differing uses within the FAR and you can have16

different designations of use within FAR.  So you17

break out actually the density within a building based18

on the allowable FAR usable.  But I don't that takes19

it away from something separate than the bulk of the20

building itself.  It actually encompasses two of21

those, use and mass.  But I still don't see how that22

helps us in differentiating that bulk either includes23

or doesn't include FAR.  24

For instance, your analogy of that box, it25
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could have numerous stories in it, it could have a1

cellar and a penthouse that wouldn't calculate towards2

certain aspects of FAR.  Where was I going with that?3

Who knows?  4

MR. COCHRAN:  But even by the way you're5

looking at it, Mr. Chairman, FAR would be a subset of6

bulk.  Now, if you're looking at 2514.1(b), it says7

bulk, (c) it says bulk.  2514.2 goes into bulk.  (d),8

on the other hand, in 2514.1, clearly says nothing but9

FAR.10

VICE-CHAIR MILLER:  I just want to chime11

in here because I'm looking at this as far as12

interpretation of the way it's written.  13

MR. COCHRAN:  Yes.14

VICE-CHAIR MILLER:  If you look at 2514.115

before you get to (a), (b), (c), (d), it says "the16

permitted use and bulk on the lot may be determined as17

follows."  And then if you go to (d), you could read18

that it could be determined by FAR under (d).  But it19

is a subset of bulk, as the Chairman was saying.  You20

see my point, at least, with respect to the way the21

regulation is written?22

MR. COCHRAN:  Yes.23

VICE-CHAIR MILLER:  Okay.  Thank you.24

MR. COCHRAN:  We consulted several times25



101

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

with OAG and with the zoning administrator.  We're not1

able to find anywhere that the section permits the 2

C-2-A's FAR to be extended in the R-4 zone.  The only3

time to which; and I've already mentioned this, either4

Section 2514.2 or 14.1 refers to FAR is with respect5

to the R-1 through the R-4 zones which are not6

governed by FAR.  And unless an FAR is assigned to7

them for computational purposes, it's not possible to8

determine the amount of development that would be9

permitted on the lot that is divided by a zone line.10

The FAR assigned to the R-4 zone is 0.9 for the11

purposes of figuring out how much FAR is permitted on12

a split-zoned lot.13

CHAIRMAN GRIFFIS:  Okay.  I'm sorry to14

interrupt you.  Just so we're all following this,15

because this is fairly complex.  Mr. Collins outlined16

your argument, I think, adequately or perhaps, but17

let's see if I understand it.  18

We've got this C-2-A zone.  We're moving19

the zone boundary line of that C-2-A into the R-4 by20

34'8".21

MR. COCHRAN:  Could I --22

CHAIRMAN GRIFFIS:  And that 34 --23

MR. COCHRAN:  -- be picky on that?24

CHAIRMAN GRIFFIS:  Okay.25
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MR. COCHRAN:  We're not moving the zone1

boundary line.  It's not a rezoning.  We are 2

allowing --3

CHAIRMAN GRIFFIS:  Right.4

MR. COCHRAN:  -- the use, height and bulk5

provisions of the less-restrictive zone --6

CHAIRMAN GRIFFIS:  Good.7

MR. COCHRAN:  -- to be applied to the8

more-restrictive zone.9

CHAIRMAN GRIFFIS:  Okay.  So for 34'8"10

something is going over there for calculating that11

lot?12

MR. COCHRAN:  Right.13

CHAIRMAN GRIFFIS:  But what you're saying14

is everything else calculates in that lot area like15

it's C-2-A, right, except for the FAR?16

MR. COCHRAN:  Right.17

CHAIRMAN GRIFFIS:  Okay.  And you read18

that because you see it as being taken out of19

2514.1(c) and designated specifically in 2514.1(d),20

right?21

MR. COCHRAN:  Right.22

CHAIRMAN GRIFFIS:  (c) says bulk, (d) says23

FAR?24

MR. COCHRAN:  Right.  (c) in 2514.1, as25
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you all have already discussed, applies to matter-of-1

right where you can use accessory parking in that2

area.  You can count it as your side yard, etcetera,3

etcetera.  So if you've got a higher-intensity zone4

and a lower-intensity zone, you've got certain5

requirements in the higher intensity zone that6

basically don't go above the ground.  There are some7

requirements.  You can use the remainder of the lot to8

meet those requirements.  What you can't do is go more9

than 0.9 FAR if you get a special exception.  10

Why is that even there?  We discussed it11

a little bit.  I believe that it would allow you to12

configure a building so that you get rid of certain13

open court requirements so that you'd be able to14

configure it so that you wouldn't have to seek a15

variance for certain open court requirements,16

etcetera, anything that required you, say, to go to17

the lot line.  Actually, I simply shouldn't speculate18

on this.  Let me retract that from my testimony,19

because I can see the way that Ms. Miller's looking at20

me.21

VICE-CHAIR MILLER:  No, it just sounds22

like nobody knows the reason for this .9 FAR.23

MR. COCHRAN:  Well, again, it's simply24

speculation that R-4 zones, R-1 through R-4 zones are25



104

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

delicate zones.  They weren't given FAR controls.1

They need to be protected.  There are certain reasons2

for extending certain things like the arts uses into3

a particular area, but you have to control the amount4

of density adjacent to an R-4 zone in order to5

effectuate a transition.  6

CHAIRMAN GRIFFIS:  But if it was to ensure7

a buffer, then it seems to me that the section would8

read in reverse.  It wouldn't say how far you can move9

over the bulk, but rather it would say how much you10

had to provide as a buffer to an adjacent R-4 zone,11

right?  Because if I'm following what you're saying,12

it's like, of course, you can move it 35 feet over,13

but for the rest of that or for that portion that's 3514

feet, we need to have a buffer that transitions into15

the next, right?  But, how do you know that this lot,16

as Mr. Collins had laid out, which I hadn't really17

thought about, but how do you know that this lot isn't18

200 feet wide and you're only moving it 35 feet and19

you've got, you know, the rest of it left over.20

There's plenty of buffer, right?21

MR. COCHRAN:  Yes.  But then -- 22

CHAIRMAN GRIFFIS:  It doesn't ensure23

buffer and if it's buffer, then we should have ensured24

buffer.  There should have been for 35 feet to the25
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adjacent zone you would have to provide, you know, the1

.9 FAR.  Right?2

MR. COCHRAN:  Well, that's exactly what3

you're doing.  4

CHAIRMAN GRIFFIS:  Yes, but in this case.5

But this is a specific case where that reasoning fits6

in perhaps well, but I can see numerous others.  And7

I think we've had others where we've moved the8

boundary line where the lot size changes dramatically.9

I don't see how the provision of buffer even fits in10

in some of the zone boundary line crossings that I've11

seen in existence and also before the Board.12

MR. COCHRAN:  Well, let's look at it a13

different way and let's look at the way Mr. Collins14

had looked at it where the 0.9 is and gives you and15

idea of what your FAR would be that could be developed16

on the remainder portion of it.  And let's say that17

you had a lot that was considerably larger, that had18

a split zone on it.  You move part of the more-19

intensive zone boundary down by 35 feet, but you still20

had at least 36 feet left in a lot that was also at21

least 100 feet deep.  So you'd have 3,600 square feet22

which would be big enough for two duplex town houses.23

By the way of Mr. Collins looking at it, those duplex24

town houses would now be limited to an FAR of 0.925
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under his reading of what that regulation says.  That1

doesn't make any sense to us.  2

MS. MONROE:  Can I ask a question about3

that?  That's what I asked before though.  Mr. Collins4

says that when we move this 34'8", right, it's going5

to coincide with the end of the lot.  So when he says6

that that .9 would not go to the next lot where the7

two flats are.8

MR. COCHRAN:  Well, that's because they're9

going to be re-subdividing the lot.10

MS. MONROE:  Right.  And see, that's a11

problem because what's -- I don't want to say that,12

but the creating that to coincide so it works in this13

case, but it might not work in every case, because14

there might be some bit of a lot left over.  And I15

will say that I don't know who in OAG you talked to;16

it wasn't me, but I do know that this is susceptible17

to more than one interpretation and it really is up to18

the Board.19

MR. COCHRAN:  It was Ella.20

MS. MONROE:  Okay.  You just need to kind21

of parse it out and understand it.  Because it does22

work differently I think if you move it and you23

coincide at the end of the lot or if you don't and24

there's some little bit left over in R-4 or depending25
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on how you subdivide it makes a difference.  1

And I don't know how you want to interpret2

the bulk versus FAR.  That's up the Board to read3

that.4

CHAIRMAN GRIFFIS:  Any other words of5

wisdom?6

VICE-CHAIR MILLER:  Mr. Cochran, are you7

saying that your interpreting this buffer to be 358

feet, or not?9

MR. COCHRAN:  No.10

VICE-CHAIR MILLER:  No?  Okay.11

MR. COCHRAN:  That was speculation.12

VICE-CHAIR MILLER:  Okay.13

MR. COCHRAN:  And unfortunately I14

sometimes don't pay attention to what my superiors say15

and never speculate on the bench.16

VICE-CHAIR MILLER:  Okay.17

MR. COCHRAN:  Okay.  In any event, by the18

way that OP is looking at, you'd allotted an FAR of19

1.78 and I'll talk about how they might be able to20

address this later on.  That all of these calculations21

are illustrated in Table 1, which you've had22

distributed to you today, I think.23

OP also notes that the Comprehensive Plan24

generalized land use map shows the southern part of25
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Lot 74 and all of Lot 72 is being suitable for1

moderate-density residential 3.0, which is what the2

applicant is basically suggesting is medium-density.3

The second issue OP has with the northern4

building is with the roof structure.  Clearly roof5

decks and egress to them are permitted, however, OP6

believes the bathrooms and extra space in the7

penthouse may require relief from the provisions of8

Section 411.1.  The Section states that penthouses for9

storage and toilets, incidental and accessory, to roof10

swimming pools shall be subject to conditions in11

variable floor area ratio credit specified in the12

section.  OP believes there's some question as to13

whether the baths and overall amount of space for14

these uses in the penthouse conforms to Section 411.1.15

There also may be a question as to whether16

the amount of the finished interior storage space for17

each unit that is shown on sheet SK-12 is incidental18

and accessory to the approximately 10 by 10-foot19

swimming pool shown on each unit, or whether it is20

actually occupiable space.  However, OP is not taking21

a position on the relief from 411.1 that may be needed22

for the penthouse on the project's northern portion.23

We're simply pointing that out to you.24

Let's move to the southern portion, what25
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would be in the future Lot 72 as subdivided.  1

The lower flats would contain two2

bedrooms, two-and-half baths and a loft.  The top3

units would contain three bedrooms, three-and-a-half4

baths and a loft den.  The third bedroom and bathroom5

for each of these units, as well as the pool and deck,6

would be on the top level.  The envelope for the top7

level would occupy approximately 50 percent of each of8

the flat's footprints, will be flush with the 12th9

Street facade and would appear as if a fourth story10

from the 12th Street.  11

To construct these row houses, the12

applicant has requested relief from Section 401.313

minimum area requirements and from Section 400.1.  OP14

also believes, however, that they should be asking for15

a variance from Section 400.1 for the number of16

stories permitted in an R-4 zone.17

In OP's opinion the applicant has not yet18

demonstrated that it meets the test for variance19

requests from 401.3, the minimum area required for20

flats.  The applicant will be re-subdividing the lots21

for this development.  What's now a 34.85-foot wide,22

Lot 72 will take about 2.2 feet from Lot 74 and become23

two approximately 19-foot wide lots.  To accommodate24

two units on each lot in the R-4 zone, each lot would25
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need to have, as the applicant has said, 1,800 square1

feet.  2

The applicant states that the site is3

exceptional because of the shallowness of the lots and4

the square compared to the other lots in the square;5

that is to say, 93-foot depth for the applicant's lot6

compared to 93.87-foot depth for other R-4 lots in the7

square.  OP is not persuaded by this argument.8

The applicant believes that the two flat9

lots could not be each made about three inches wider10

in order to comply with the minimum area requirements11

because of the impact this would have on meeting ADA12

with requirements inside the units on Lot 74.  13

Now, I was out of the room for less than14

a minute in order to look at a zoning atlas.  I15

believe that the applicant addressed this during that16

less than a minute, however, at the time of the report17

the applicant, in OP's opinion, had certainly not18

demonstrated anything with dimensions or made any real19

argument about the ADA requirements.  So we don't feel20

that they have met the tests required for that21

section.22

We've also examined the plans for the23

areas atop the third floor of the flats.  Your sheet24

SK-10 shows each area as having a full bath closet, a25
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13-by-13-foot den/bedroom and a hall leading to a1

private deck with a pool.  The applicant has stated2

that these areas are mezzanines.  After consultation3

with the zoning administrator; and I would mention not4

with anyone in OAG, OP believes that these areas5

comprise four floors and would therefore require a6

variance from 400.1.  7

You've already heard -- well, maybe you8

haven't heard the definition of a mezzanine today.9

It's defined in 199 as a floor space within a story10

between its floor and the floor or roof next above it11

and having an area of not more than one-third of the12

area of the floor immediately below it.  13

Table 2, which I've handed out today,14

shows while the upper area constitutes one-third of15

the building footprint, it comprises approximately 4216

percent of the area of the floor below it.  An17

examination of sheet SK-7 shows that the third floor18

has approximately; and again, I'm really approximating19

this because we didn't have any dimensions, about 81720

square feet.  This is because the loft/den on the21

third floor overlooks the second floor living room.22

At 42 percent of the floor immediately below, this23

seems to require relief from Section 400.1.  OP does24

not believe the applicant has demonstrated that it25
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meets the test for granting a variance from that1

section.  Even if the third floor area filled the2

entire building footprint, OP does not believe the top3

level would constitute a floor space within the third4

story that is between the third story's floor and the5

third story's roof.  However, it is not necessary to6

discuss that issue today.  7

To summarize, I can see you're looking,8

it's not necessary to discuss it today, (a) because9

it's extremely complicate, (b) because we don't think10

that they met the first test anyway.  So given how11

complicated the second test is, unless you would like12

to discuss it further, I would rather not.  I13

recommend --14

CHAIRMAN GRIFFIS:  I think the second case15

is the easiest one.  They're not going above the16

height allowed, is that correct?17

MR. COCHRAN:  They're not going above the18

height allowed.19

CHAIRMAN GRIFFIS:  So, because usually20

they have that bulk to deal with, right?  And how they21

fit and what they fit in there is up to them until it22

falls into something else.  And what you're saying is23

that it doesn't fit within that area?24

MR. COCHRAN:  It's not within a story.25
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CHAIRMAN GRIFFIS:  Why not?  It's between1

the third floor and the roof.2

MR. COCHRAN:  It would be within a story3

if the roof of the top area extended all the way to4

the back --5

CHAIRMAN GRIFFIS:  Why?6

MR. COCHRAN:  -- and then the roof, where7

you now have the roof were open to the top.  Then you8

have a discreet area within a larger volume.  Imagine9

again, this volume and you've got something that10

you've got a platform here that's a third.  That's a11

mezzanine.  You've got a platform that's a third with12

occupiable space up here, or even a bathroom and a13

bedroom up here.  That's still a mezzanine.  It's part14

of this volume.  It's very clear when you're looking15

at it from floor-to-floor.  It gets more tricky when16

you're looking at it as part of the roof.  But let's17

start with looking at it from floor-to-floor.18

This is the second floor, this is the19

third floor, this is a mezzanine.20

CHAIRMAN GRIFFIS:  Why?21

MR. COCHRAN:  Because it occupies not more22

than a third of this volume of the area of the floor23

below it, the mezzanine, an the area of the floor or24

roof above it; this.  25
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CHAIRMAN GRIFFIS:  Okay.  So why are we1

looking at it --2

MR. COCHRAN:  Or you could do it, you3

know, a six-of-six and add them all up and then as4

long as you --5

CHAIRMAN GRIFFIS:  I'm not sure what you6

said actually is a mezzanine, but I'm with you.  Go7

ahead.8

MR. COCHRAN:  And as long as it didn't9

come out to more than a third, you still wouldn't have10

the floor area count.11

CHAIRMAN GRIFFIS:  Okay.  12

MR. COCHRAN:  In this case, you're going13

up.  You've got a roof here.  You're going up another14

half of a floor and you've got all of this.  Let's see15

now, you have all of that area that I've just hatched16

being occupied space.  It goes all the way up to here.17

CHAIRMAN GRIFFIS:  I get your point.18

economic19

MR. COCHRAN:  Okay.20

CHAIRMAN GRIFFIS:  You're saying that the21

floor below --22

MR. COCHRAN:  It's the area immediately23

below the roof.24

CHAIRMAN GRIFFIS:  I understand that, 25
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but --1

MR. COCHRAN:  Or the floor --2

CHAIRMAN GRIFFIS:  What I don't understand3

is in the definition as we look at mezzanine, there's4

a requirement for the floor --5

MR. COCHRAN:  Yes.6

CHAIRMAN GRIFFIS:  -- to be double height7

for its entire length, because that's what you're8

saying.  The roof has to continue at the same level9

essentially for covering the entire floor.  That10

mezzanine has to fit under that roof, therefore it has11

to be double height space all the way outside the area12

that isn't under the mezzanine.13

MR. COCHRAN:  Well, for this building as14

designed, yes.  But let's say you've got a 15-foot15

high ceiling.  Let's say you've got many of these16

restaurants that we're trying to get in the Mount17

Vernon area.  In 15 feet you can fit a mezzanine and18

you can get, as you do with several restaurants that19

we're probably all familiar with dining space up there20

and below.  It doesn't have to be a double-height21

space.  What it's doing is clarifying that that space22

that you fit into the other space isn't countable23

towards FAR.  It's as simple as that.  That's the24

whole point of this.25
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CHAIRMAN GRIFFIS:  Yes, I know that.1

MR. COCHRAN:  This isn't space that's fit2

in within another space.  This is new space.3

CHAIRMAN GRIFFIS:  But where is the4

requirement that shows in the regulations that says5

for a mezzanine to calculate as a mezzanine an not6

towards FAR you have to have that 15-foot height7

throughout the rest of the entire floor?8

MR. COCHRAN:  No, actually it's the9

between part.  It's an area within a story.  10

CHAIRMAN GRIFFIS:  Okay.  You're not11

understanding.12

MR. COCHRAN:  And the mezzanine is13

measured not the entire floor below it by the way we14

look at it, but the area of a floor that's immediately15

below the enclosed portion.  It's really hard to do16

this without a crayon.  17

CHAIRMAN GRIFFIS:  Okay.  18

MR. COCHRAN:  But furthermore you've got19

the other issue about the floor below it being20

significantly less than the applicant had calculated21

it as being.  So anyway you look at it, it's 4222

percent of that space, so it doesn't meet the tests23

anyway.24

So to summarize, in OP's opinion there are25
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several matters for which the applicant has requested1

special exception or area variance relief but for2

which it is not demonstrated that it meets the tests3

required to grant the relief.  For other aspects of4

the project, the applicant had not requested the5

density and height variance relief that seems to be6

needed, nor has it demonstrated fulfillment of the7

tests for such relief.  OP recommends approval of the8

following requested relief; and I've already said9

that, 214, 411.5, 773.3.10

OP cannot recommend approval of the11

following requested relief.  A special exception under12

2514.2 split-zone provisions due to excessive FAR, the13

401.3 area variance for the R-4 duplexes unless the14

applicant demonstrates exceptional conditions and15

practical difficulty.  OP also believes that16

additional relief is necessary if they want to get the17

project that they're trying to get, an FAR variance18

for Section 2514.1(b) to allow for the FAR equivalent19

to be calculated at greater than 0.9 for the R-420

portion of the site, a variance for 411.1 for the21

flat's apparent fourth story.  OP is pointing these22

out, but we can't support either of these at this time23

because we haven't seen any demonstration of, you24

know, all of the tests.25
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Finally, OP is not taking a position on1

the relief from Section 411.1 that may be needed for2

the penthouse on the project's northern portion.  3

Now in closing, I'd like to mention that4

we've had extensive conversations with the zoning5

administrator about both of these.  The zoning6

administrator would be pleased to meet with the BZA to7

discuss these issues at any time, his interpretations8

of the 2514 and of what constitutes a mezzanine.  And9

we'll have crayons for the latter.10

CHAIRMAN GRIFFIS:  Indeed.  Okay.  Thank11

you very much.12

Let me follow up on a couple of things13

because I think you brought an awful lot of important14

analysis to us and going back to this buffer issue,15

hopefully your last piece of this.  But my question16

again is trying to figure out and get an understanding17

of why or how the intent of the .9 buffer.  18

So if this aspect of this C-2-A was to19

move into the R-4, right, for that 35 feet, that R-420

would need to be calculated at the .9, is that21

correct?22

MR. COCHRAN:  Correct.23

CHAIRMAN GRIFFIS:  So it seems to me that24

it's almost less than if you had to calculate R-4 as25
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a matter-of-right, although it doesn't have FAR.  If1

you calculated R-4 as a matter-of-right, it would be2

less FAR by extending the C-2 into it.3

MR. COCHRAN:  That's correct.4

CHAIRMAN GRIFFIS:  That makes no sense to5

me then.6

MR. COCHRAN:  It would seem to discourage7

use of this provision.8

CHAIRMAN GRIFFIS:  Okay.9

MR. COCHRAN:  Why?  I haven't done a10

legislative history.  I don't know.11

CHAIRMAN GRIFFIS:  Right.  Okay.  Okay.12

Good enough.13

MS. MONROE:  All I can say is I did pull14

the old orders, the Zoning Commission orders.  Their15

cite is at the end of the section, you know,16

amendments to the original?17

CHAIRMAN GRIFFIS:  Sure.18

MS. MONROE:  You know, the amendments will19

say absolutely nothing as to intent at all.  I mean,20

I didn't see anything.21

CHAIRMAN GRIFFIS:  Sure.22

MS. MONROE:  There may be something23

elsewhere in the universe, but nothing in the old24

orders.25
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CHAIRMAN GRIFFIS:  But in my simple1

calculations here, in an R-4 if you had a standard,2

you know, it's a standard regulation 18-foot by 100-3

foot deep R-4 lot.  The calculation of that at a 604

percent lot occupancy, although there's not FAR5

calculation in the R-4, would come out to a 1.8.  And6

yet we're saying, however, when you move this boundary7

of a less-restrictive, meaning allowing more area,8

more mass, more bulk to a lesser area, and9

specifically in this R-4, when you do that, when you10

add height and everything else, you can't have your11

matter-of-right FAR.  In fact, we're going to cut it12

in half.  That's where I don't see what would be the13

intent of that in any provision.14

MS. MONROE:  I don't think it's clear at15

all.  I mean, I know what you're saying.  You're16

allowing them to increase everything except FAR which17

you're having.  It doesn't make any sense.  I mean,18

the only conjecture I think anybody can come up with19

is what Mr. Cochran said, that you're allowed height,20

you're allowed lot occupancy and the rest of it, but21

not "density."  You could build a theater, say, that22

has, you know, a larger building with a lot of open23

space, but you can't put a lot of floors in.  But24

there is no basis for that conjecture.25
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CHAIRMAN GRIFFIS:  Right.1

MS. MONROE:  I mean, other than that's2

what we're trying to figure out why they built this --3

CHAIRMAN GRIFFIS:  And the reverse is what4

Mr. Collins is indicating, is that you're going to5

have a nice pretty glass tower that you can't occupy.6

The largest atrium space in the District of Columbia.7

MS. MONROE:  I understand and I don't --8

there's not a whole to go on except --9

CHAIRMAN GRIFFIS:  Maybe it is a Guinness10

Book of World Records issue.11

MR. COCHRAN:  Which we believe there's a12

way to address by asking for a variance from that FAR13

limitation on the calculation of the 0.9.14

CHAIRMAN GRIFFIS:  Wow.  But you're not15

saying that under 2514.2 special exception it was the16

intent to have a hidden variance requirement?17

MR. COCHRAN:  Again, you're asking me to18

speculate on something I wasn't there for and I'm not19

going to fall into that trap again.  But, it's there.20

They're asking you for something less intense.  It21

seems to us that the regulations are giving the22

ability to extend certain provisions of the more23

intensive zone into the less intensive zone.  It's24

restricting you within the less-intensive zone even25
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more than you might be for FAR only under matter-of-1

right.  But then implicitly, because you can ask for2

a variance from almost everything, you can ask for a3

variance from that.4

CHAIRMAN GRIFFIS:  Okay.  Thank you very5

much.  6

Does the applicant have any questions of7

the Office of Planning?8

MR. COLLINS:  No.9

CHAIRMAN GRIFFIS:  We've exhausted him.10

Very well.  If there's nothing further, Ms. Miller,11

did you have follow up?12

VICE-CHAIR MILLER:  I'd like to ask the13

applicant a follow-up based on what Office of Planning14

has said.  Is this a good time to do or not?15

CHAIRMAN GRIFFIS:  Okay.  Let's go.16

VICE-CHAIR MILLER:  Okay.  With respect to17

the relief sought from 401.3, it sounds like to me18

that you're saying on the one hand if it's less than19

two percent, the zoning administrator has flexibility20

there.  But on the hand, the zoning administrator does21

not have the authority to grant a subdivision to make22

it a non-conforming lot.23

MR. COLLINS:  Well, I may have misspoken24

there.  Let me just turn to the section for clarity.25
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VICE-CHAIR MILLER:  I'm looking at page1

16, the lot dimensions of your filing.2

MR. COLLINS:  Yes.3

VICE-CHAIR MILLER:  Yes.4

MR. COLLINS:  I'm looking for the5

flexibility provision.6

VICE-CHAIR MILLER:  Oh, the flexibility7

provision?  Okay.  8

MS. MONROE:  It's 2522, Minor Flexibility9

by Zoning Administrator's Ruling I think is what10

you're looking for.  2522?  Does that sound --11

MR. COLLINS:  That's the more general one.12

There's one in resident zones.13

MS. MONROE:  A little more specific?14

MR. COLLINS:  Which is 407.1, which does15

give the zoning administrator authority to permit16

deviations not to exceed two percent of the area17

requirements of Section 401.  We would interpret that18

to be in a subdivision situation, which it would have19

to be in order for it to be an area because it's the20

lot area and so it would have to be subdivision.21

VICE-CHAIR MILLER:  Okay.  22

MR. COLLINS:  Where's there's an existing23

lot or a newly-created lot.24

VICE-CHAIR MILLER:  Okay.25
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MR. COLLINS:  But our point is we're here1

for all this relief.  We don't want to go piecemeal2

here and get what we think we're going to get3

everything in and then have to argue there and then4

have them say well, why didn't you wrap that in your5

BZA?  We just thought it would be more efficient to do6

it all here.  And the fact is, it's within the two7

percent flexibility is 30 feet.  We're talking about8

a difference when you look at the face of the9

building, we're talking about a seven-and-a-half-inch10

difference, which is less than the width of a brick11

when you look at the whole thing, so it really doesn't12

amount to much.  We just thought we'd throw it in here13

and just get that done.  And I think the architect has14

testified that really, you know, when you're measuring15

things it's like baseball, it's a game of inches.16

There's a certain point beyond which you can't go and17

that's where we are.  We can't go those seven-and-a-18

half inches more and that's why we're asking for the19

variance.20

VICE-CHAIR MILLER:  Now, did you show why21

you can't go any further in creating these lots to be22

compliant?  I mean, we talked about the parking,23

accessory parking, and the size of the building over24

there, why the building had all the space, that it25
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couldn't provide any more space or rec space, or for1

accessory parking.  But I don't recall exactly why the2

case for why these had to be non-conforming lots --3

MR. COLLINS:  Well, the architect went4

through it quickly and I'll ask him to repeat it.  He5

went through on a typical floor the dimensions and6

I'll ask --7

VICE-CHAIR MILLER:  Was this -- oh no, go8

ahead.9

MR. COLLINS:  -- using the SK-6 on the10

easel.  If you could just go through that, maybe bring11

it closer to you so you can --12

MR. STEWART:  Actually, this might be more13

helpful.  if you look, what we're talking about --14

MR. COLLINS:  What sheet are you holding15

up here?16

MR. STEWART:  This is SK-6A, which you17

don't have.  18

MR. COLLINS:  Okay.  Well, can we use19

something that they do have?20

MR. STEWART:  Well, if you take this area21

here on the floor plan, which is the critical width,22

where these critical dimensions are determined for23

determining where I can go from here to here, and if24

you start to look at that dimension string coming25
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across and you take the width of the perimeter of the1

outside walls, you take the required width of the2

stairway to meet minimum egress requirements, look for3

the wall again --4

MR. COLLINS:  Could you go through5

element-by-element and describe what's required?6

MR. STEWART:  Right.  Okay.  The minimum7

width of a stair is 7'8".  By the time we get the 44-8

inch width for each stair run and the necessary9

dimension to turn the rail to be compliant, you get10

the width of the structural wall again, you get a11

five-foot bathroom, so that's just functional you need12

five feet to make a bathroom work.  We have 2'6" for13

the depth of the closet, utility closet which has the14

furnace and the washer/dryer.  We have 3'6" for the15

dimension from that closet to the bar top, which has16

to get a 3-foot door in it plus have some clearance17

for some stools.  We have a two-foot counter, a three-18

foot aisle between the counters, another two feet for19

the counter.  Width of the demising wall between the20

units.  And we have a handicapped unit here which21

requires the two-foot counter and the 3'6" distance22

between the counters, another two-foot counter.  The23

bar top, 3'6" again to accommodate the three-foot door24

and the stools.  And then we have the dimension for25
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the two-foot bathroom vanity and the five-foot turning1

radius for the handicap wheelchair and then we're into2

the same stair dimension again.  3

So if you take all of that and you add it4

up, we're at 34'8".  So we're fighting for inches to5

make this work.  And taking seven and three-quarter6

inches out of this means something isn't going to7

work.  So we've squeezed it.  We started out at 358

feet, squeezed it as much as we could.  We got to9

34'8".  That brings our lots within the two percent of10

the lot requirement.  So we're --11

CHAIRMAN GRIFFIS:  Okay.  And just to be12

clear -- 13

MR. STEWART:  We got balls in the air14

we're juggling to try to make this work.15

CHAIRMAN GRIFFIS:  That's right.  And to16

be clear, the dimension, what's pushing that boundary17

on the R-4 is the dimension of that building to make18

it workable, correct?19

MR. COLLINS:  Correct.20

CHAIRMAN GRIFFIS:  So when Ms. Miller is21

asking the question of why can't you get 30 square22

feet more in the R-4, it's not because of what's23

happening here squeezing, but the building is24

squeezing that out this way.25
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MR. COLLINS:  It's pushing from the north.1

CHAIRMAN GRIFFIS:  So if you made the R-4,2

those portions on the right of the sheet, wider, those3

additional inches have to be taken out of the building4

that he just walked through.  Is that my correct5

understanding?6

MR. COLLINS:  That's correct.  That's7

correct.8

CHAIRMAN GRIFFIS:  So what's wrong with a9

corridor in your front door walking in seven inches10

smaller than three feet?11

MR. COLLINS:  I'm sorry.  Say that again?12

CHAIRMAN GRIFFIS:  I walk in my front13

door, a nice three foot wide door.  What's wrong with14

having a corridor that is three minus seven inches?15

MR. COLLINS:  Well, I've got a three-foot16

door --17

CHAIRMAN GRIFFIS:  Or 29 inches.18

MR. COLLINS:  I've got a three-foot door19

and then there's also the practicality, the way that20

the unit lays out with a bar top and bar stools that21

are there, to make that less than a 3'6" just means22

that the corridor won't function because you can't get23

the door open and then still have the bar stools.24

To make that hallway smaller, that if we25
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had a -- we've got a three-foot door there and we've1

got a 3'6" space, so there's six inches beside the2

door swing and then in the handicapped unit, we also3

need clearance to the handle side of the door for the4

wall to meet handicap requirements also.  So starting5

to pull all this stuff together, makes it unworkable.6

CHAIRMAN GRIFFIS:  How much space do you7

need to the side of the door from the handle?8

MR. COLLINS:  You need 18 inches on a9

handicapped unit, for a handicapped door.10

CHAIRMAN GRIFFIS:  His plans are different11

than what we have.  Is that correct?12

MR. COLLINS:  It's slightly different13

because it was further developed and incorporated the14

handicap requirements.15

CHAIRMAN GRIFFIS:  That's right.  Okay.16

MR. COLLINS:  Where this comes all the way17

through and turns.  Because if the handicapped kitchen18

was the same layout where it was a dead end galley19

kitchen, we would have needed the five-foot turning20

radius in that as well.21

CHAIRMAN GRIFFIS:  Right.22

MR. COLLINS:  So by shortening that, we23

can get through it, so we've changed the design to24

accommodate that as well, because of our width25
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restriction.  1

CHAIRMAN GRIFFIS:  Good.  Thank you.2

MS. BAILEY:  Mr. Stewart, can I make some3

copies for you?4

MR. STEWART:  Certainly.5

CHAIRMAN GRIFFIS:  Very well.  I think if6

we don't have any other Board questions, we can have7

conclusions at this time.  8

UNIDENTIFIED SPEAKER:  The ANC.9

CHAIRMAN GRIFFIS:  Oh, I'm sorry.  Am I --10

boy, oh, boy, I'm just rushing to get through, aren't11

I?  Let's do.  Mr. Spalding has been here so patient.12

Let's get the ANC up here, 1-B, to present its case13

and letter.14

MR. SPALDING:  Phil Spalding.  I represent15

ANC 1-B.  I live just down at the far end of the alley16

behind the True Reformer Building from this site.  So17

it's in my sight lines from my back door.  That's 192918

13th Street for the record.  19

I don't think it will be a surprise that20

at the ANC meeting bulk and FAR didn't show up and21

have a discussion.  And the history of this, despite22

the Lewis Report, didn't come up either and we're not23

exactly clear why the demarcation of the C-2 line24

varies at that point to shorten up.  25
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Our meetings do occur in the True Reformer1

Building which is right across the street from this2

site.  And the True Reformer Building has a much more3

traditional 100-foot distance to the alley cut.  4

When the Commission looked at this5

project, we saw it in very general terms and we saw it6

as providing retail and initially commercial, as well7

as residential.  And in the second version, retail8

with residential.  9

The arguments today over the specifics of10

these exceptions and variances were not part of what11

we considered at the ANC.  The ANC is in support of12

this project.  We do support; and I want to make this13

plain, not the very specifics of what was discussed14

today.  I don't think the Commission would understand15

most of today's discussion.  16

We do support the extension of the retail17

a little further south on 12th Street.  We have18

discussed what we would like to see in that retail.19

We do support the idea of the two flats, the two20

buildings; and taking the two units each, the two21

flats.  And the 19-foot width and the 93-foot depth22

doesn't give us any real pause because if you were to23

walk down 12th Street, you would find a wild24

assortment of street frontage sizes and depths of the25
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actual built properties.  Historically, it's a mixed1

block.  It wasn't built by one or two architects all2

at the same time like a number of our other3

residential row house street frontages.  It's a real4

combination of properties.  And that these are going5

to be 1,906 by 93 is going to be fully consistent with6

the inconsistent street frontage that we have in this7

residential street.  8

We voted on this for aesthetic reasons for9

the Historic Preservation Review Board and gave it10

approval.  We also have taken this up for these11

specific zoning exceptions and variances and gave it12

our approval.  13

CHAIRMAN GRIFFIS:  Excellent.  Thank you14

very much.  15

Questions from the Board?16

(No audible response.)17

CHAIRMAN GRIFFIS:  I should take you18

first.  Does the applicant have any cross examination19

of the ANC?20

MR. COLLINS:  No, sir.21

CHAIRMAN GRIFFIS:  Excellent.  Mr.22

Spalding, thank you very much.  We do appreciate it23

and I know it was very substantive, these discussions24

at the ANC, both for the historic preservation issues,25
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but also for the variance issues.  1

That being said, let me ask, as we move2

ahead, I don't have any other filings attendant to the3

application from Government agencies or associations,4

is there anyone present in Application 17399 persons5

in support of the application that would like to6

provide testimony?  Indeed.7

MR. ROBERTSON:  Good afternoon.  My name8

is Paul Robertson.  I live at 1916 12th Street, which9

is right across the street, slightly diagonal to the10

south of this site.  I wanted to just briefly speak on11

two bases with regards to this project.  12

Let me first say that I have lived on this13

street for two years and I've lived in the U Street14

corridor for 20 years.  And the first thing I'd like15

to say is that I live in a project called Woodson Row.16

It is four large masonry town homes comprised of eight17

condominiums that my company developed and built, we18

completed two years ago.  They're very much in the19

same configuration as the two proposed flats for this20

project.  So I'm very familiar with the mezzanine21

issue as was discussed just a little while ago.22

I have discussed the variance request with23

many members of the Woodson Row project.  Being a24

resident there and the developer, you know, I have25
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good relations with everybody and we're all super1

excited about the fact that this project's going in.2

It's going to replace on the commercial portion of the3

property what is now a real eyesore and nuisance4

project because it's operated as a parking lot which5

generates a tremendous amount of trash and noise and6

sometimes crime.  Police have been called many, many7

times to the site and one of my neighbors is actually8

moving as result of the continued problems at the9

parking lot.  So we're all very excited about the10

notion of this project going in and I'm not at all11

troubled by any of the variance requests to move12

forward.  So, that's what I have to say as a neighbor.13

And what I wanted to say with regards to14

the mezzanine issue, with due respect to the opinions15

of Office of Planning, I must say that as a developer16

I'm sure the Board must realize that it's extremely17

important as a business person to -- in our world of18

many uncertainties and a tremendous risk to be able to19

rely on past precedent in interpreting Zoning20

Regulations.  And for Woodson Row, our project, as21

well as many projects that I know of across the city,22

the interpretation governing the interpretation of23

what a mezzanine is is consistent with what the24

developers are proposing and completely inconsistent25
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with the description that was given by Office of1

Planning today.  2

So, I'd just ask that you take that into3

consideration that when making these types of business4

decisions and there's a tremendous precedent for one5

interpretation to then be confronted with something6

completely different is, to use zoning terminology, is7

an undue burden and I would just hope that you would8

take that into consideration.9

MS. MONROE:  Thank you very much.10

Appreciate it.11

Questions from the Board?12

(No audible response.)13

CHAIRMAN GRIFFIS:  Any cross?14

MR. COLLINS:  Yes, I have a question.  Mr.15

Robertson, in Woodson Row are mezzanines in Woodson16

Row?17

MR. ROBERTSON:  Yes.18

MR. COLLINS:  Are they of the same19

configuration, or similar configuration to those20

proposed here today?21

MR. ROBERTSON:  Yes, they are.22

MR. COLLINS:  Okay.  Thank you.23

CHAIRMAN GRIFFIS:  Thank you very much.24

Anybody else in support?  In opposition?25
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Any persons providing testimony in Application No.1

17999 in opposition?2

(No audible response.)3

CHAIRMAN GRIFFIS:  Not noting any other4

persons present to provide testimony, Mr. Collins,5

let's have you present any rebuttal witnesses or6

conclusions.  Let me just ask you one more question,7

not really substantively to this, but is there retail8

tenants signed up yet?  Intent?  Any direction on9

that?10

MR. COLLINS:  I can speak to direction,11

but there's nobody signed up at this time.12

CHAIRMAN GRIFFIS:  Okay.  Excellent.13

Thank you.14

VICE-CHAIR MILLER:  Mr. Collins, I just15

want to ask you a question.  Do you have any cites to16

cases interpreting a mezzanine?  Board decisions?  I17

know there have been Board decisions.  I'm wondering18

if you're relying on any in that Mr. Robertson just19

referred to a whole line of precedent.20

MR. COLLINS:  I'm thinking most recently21

the one you decided last week.  22

VICE-CHAIR MILLER:  Right.23

MR. COLLINS:  That's the one that comes to24

mind. 25
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VICE-CHAIR MILLER:  The same one that you1

were citing for the roof structures?  No?2

MR. COLLINS:  No.3

VICE-CHAIR MILLER:  Sorry.  We decided one4

last week?5

MR. COLLINS:  No, you decided a case last6

week involving mezzanines, a very similar7

configuration.8

CHAIRMAN GRIFFIS:  Was it a residential9

apartment building in R-4 that had additions to the10

non-conforming structures?  Is that it?11

MR. COLLINS:  That's correct, yes.12

CHAIRMAN GRIFFIS:  Okay.13

MR. COLLINS:  And they were mezzanines.14

VICE-CHAIR MILLER:  Okay.  Now you've15

jogged my memory.16

MR. COLLINS:  And they were similar.17

VICE-CHAIR MILLER:  Okay.18

MR. COLLINS:  Similar to this.19

VICE-CHAIR MILLER:  And I assume there are20

more?21

MR. COLLINS:  Well, there's certainly22

Woodson Row.  The thing is they don't come up in the23

BZA unless you're asking for some variance from their24

provisions.  So, it's hard to find a matter-of-right25
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mezzanine case.1

VICE-CHAIR MILLER:  Okay.  Thank you.2

MR. COLLINS:  That's the problem.  You'd3

have to research building permits and, you know, have4

colloquial discussions with people to find out who's5

building what, but certainly I think the Board can6

take efficient notice that there are mezzanines in7

many developments around the city, both the8

traditional types that look like, you know, balconies9

in movie theaters that were described in the Office of10

Planning's testimony, plus those which are like in11

Woodson Row and like in this project here, and like in12

the Jefferson last week.13

CHAIRMAN GRIFFIS:  Okay.  14

MR. ADLER:  If I might add by way of15

further clarification, the town houses, the flats that16

we have in our project, including the mezzanine17

component, are based exactly on what Paul built at18

Woodson Row across the street by right, including the19

layouts of the mezzanines and the open spaces in20

between.21

CHAIRMAN GRIFFIS:  Did you pay is22

architect?  Oh.  23

Yes, Mr. Cochran?24

MR. COCHRAN:  Just for the record, I25
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wanted to point out that what the Office of Planning1

today said about the amount of square footage on the2

third floor; that is to say, the floor below the3

alleged mezzanine, was not included in our written4

report and it might be useful to get a clarification5

of the dimensions of the third floor since we didn't6

have the exact dimensions at the time of our report.7

CHAIRMAN GRIFFIS:  I don't think I8

understand what you said.  Let me see, you indicated9

on your calculations that you submitted today in Table10

1 that you have approximated square footage based on11

limited dimensions and non-scale drawings.  And you're12

saying we should have the applicant do the actual13

calculations to see whether it's open to further --14

MR. COCHRAN:  Because that had not been in15

OP's written report.  The applicant wasn't alerted to16

that.17

CHAIRMAN GRIFFIS:  Right.  But that's what18

you're asking?19

MR. COCHRAN:  Yes.20

CHAIRMAN GRIFFIS:  Is to have them21

calculate what you're saying you approximated?22

MR. COCHRAN:  Right.23

CHAIRMAN GRIFFIS:  Okay.24

MR. COCHRAN:  Because it makes an25
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important difference between 33 and 42 percent.1

CHAIRMAN GRIFFIS:  Right.  Right.2

Exactly.  Yes.  And that's good to bring up.  I3

actually have that down to look to as it's going to be4

a critical aspect for the Board's deliberation.5

Okay.  6

(Whereupon, at 5:43 p.m. off the record7

until 5:45 p.m.)8

CHAIRMAN GRIFFIS:  Pardon us.  Whenever9

you're ready.10

MR. COLLINS:  Thank you.  Thank you, Mr.11

Chairman.  In response to certain issues raised by12

Office of Planning in no particular order.13

On Section 410.3, the lot area.  We14

believe that we have shown that we do meet the test15

for variance relief on the lot area.  Based upon the16

shallow depth of the lot, the need to meet accessibly17

standards on the other side of the wall, the small18

size of the site, the difference that we're talking19

about is seven inches in width, which is about the20

distance between my pinky and my thumb as I spread21

them apart before you as far as I can.  It's less than22

the depth and the width of a brick.  And in the entire23

width of the development that will be constructed24

here, it will be totally imperceptible.  And finally25
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ends within the two percent flexibility standard for1

the zoning administrator's approval, which is a much2

lesser burden than that which is required by variance3

relief here.  4

The test for the two percent flexibility,5

which the zoning administrator can exercise, and6

certainly which you as the Board, which can stand in7

the shoes of the zoning administrator, can recognize8

that the building shall be allowed to deviate from no9

more than two sections, which we're not asking for.10

And the deviation shall not be deemed to impair the11

purpose of the otherwise applicable regulations.  12

Well, we will certainly have enough area13

on these site, as Mr. Robertson mentioned in this --14

or actually it was the ANC chairman, the very15

inconsistent pattern in the street, that this would be16

consistent with the inconsistent pattern I think is17

the way he put it.  It wouldn't impair the intended18

purpose.  It would be imperceptible from either the19

front door or the back of the building.  Certainly the20

building will be wider than required.  The fact that21

the lot is shallower than required will be22

imperceptible.23

In terms of the roof structure, Section24

411.1 does allow penthouses for storage and toilets25
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incidental and accessory to roof swimming pools.1

Well, what does that mean, incidental and accessory to2

roof swimming pools?  When you have a roof swimming3

pool, what else do you have?  You might have a cover4

for the pool.  You might have chemicals for the pool.5

You might have a skimmer.  You might have a chair.6

You might have an umbrella.  You might have a table.7

These areas, these storage areas on the plans are not8

large.  They're very small.  They're not the size of9

a room.  If there's a concern that this is going to10

become a habitable room, it's not.  These are eight-11

by-eight or less, I believe is dimensioned on the12

plans.  And they'll have garage doors, overhead doors13

in front of them.  That's how they're designed and14

that's what the plans show.  It's to get access to15

that storage area from the roof to take whatever you16

need out to the roof from the storage area when you17

need it and to put it away when you don't need it.  In18

the wintertime and at night, or whatever, on windy19

days or whatever.  But they're storage areas.20

Toilets incidental to swimming pools, I21

think it can be certainly reasonably interpreted to22

include having a shower that you could rinse off and23

that's what that's all for.  This is not a bedroom.24

This is not another living space.  If you look at the25
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dimensions on the plans, they're very modest and1

they're scale drawings.  And you'll see there's enough2

to get up to that level.  There's a hallway in most3

instances and there's a toilet and there's an area for4

mechanical and a doorway that leads outside.  And the5

way this is designed; and you can see how along the6

north side adjacent to where the chillers are, you'll7

see the dimensions of the toilet facilities and the8

mechanical is what's dictating that east/west9

dimension.  And then the north/south dimension is10

dictated by the location of the stairways and the11

mechanical equipment and again, the storage facility12

which is very small in most instances.  So, it's not13

a generously large area.  It's not intended to be a14

habitable area.  It's storage and toilets which is15

certainly allowed by the regulations.  And in fact,16

you can have up to .37 FAR on the roof, and this17

doesn't exceed that dimension.18

In terms of the mezzanine, we've heard a19

lot about the mezzanine.  I think I've responded20

somewhat about the mezzanine.  This is the same21

configuration as in the case approved by the Board22

last week.  It's the same configuration as a matter-23

of-right scenario for Woodson Row, as Mr. Robertson24

testified.  And I could call Mr. Adler back to talk25
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about other experiences with mezzanines.  Mr. Adler1

can't recall specific addresses, so rather than as I2

did just to say there's many, I think it's appropriate3

to just not get into that.  But the fact is there are4

many and the fact is they don't come before you5

because if they're matter-of-right, they don't have to6

come before you, and they generally don't come before7

me if they're matter-of-right.  8

So, in terms of the 2514.2 issue, I did9

pass out a number of cases where 2514.2 has been10

interpreted and you have that sheaf of papers and11

you'll look and see two of those cases that I passed12

out are recent cases within the last year and a half13

where the split zoning was C-2-A and R-4.  I have and14

neglected to hand into you the OP report from one of15

those two cases where in looking at what do they mean16

by Section 2514.1(d) in the OP report, they cite, "The17

portion of the lot remaining in the R-4 zone after the18

requested extension will be limited to a ratio of .9."19

So that's what that means.  That is the OP report in20

case No. 17246 for 3700 Georgia Avenue.  21

And if you look in that case, I think the22

record is clear that that case involved a development23

of retail and residential, both a high rise24

multifamily residential and town houses on one lot.25
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It was on lot because it's all below-grade parking on1

the same lot and it was under the BZA approval and the2

area beyond the 35-foot extension was limited to .93

FAR on that one lot, the whole development's one lot.4

The bulk has equaled FAR since the Lewis5

Report in the Zoning Regulations.  There can be no6

other conclusion on that.  As a matter of fact, if you7

look at 2514.1 where it's been said that there is a8

distinction between bulk and FAR, well, when you look9

at 2514.1(a), it says the allowable bulk may be10

increased by the bulk permitted on the more-11

restrictive zone district.  If it's not FAR, what is12

it?  What are you increasing?   If you have a certain13

amount of bulk on a less-restrictive zone district and14

this is a situation where you're not building on the15

more-restrictive, but taking that FAR and putting it16

on the less-restrictive, if it's not FAR, what is it?17

Yards?  You can't like add yards or decrease yards.18

It's not courts.  It's not height.  What is it?  It19

can only mean one thing.  What Mr. Lewis determined in20

1956.  It's FAR.  So, I don't understand the different21

interpretation.  I'm confused by it.22

The cases that I submitted, the sheaf of23

cases submitted show how it works.  The BZA has24

interpreted it and they've applied it and they've25
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applied in R-4 situations in those two cases I cited,1

17001 and the other one I just cited to you that I've2

misplaced, the one with the Office of Planning, sorry,3

17001 and 17246.  Both of which were recent R-4, C-3-A4

cases where the entire use, height and FAR bulk were5

transferred up to 35 feet.  6

That's been the consistent interpretation7

of how these are applied.  Whether it's R-4 or R-5-B8

or any other zone; I've submitted a bunch of other9

cases that don't have R-4, but other zoning10

categories, it's the same.  That's how it's applied.11

If there is no other way and it's been applied that12

way as long as I can remember and there's been a13

consistent interpretation over time.  If we have a new14

interpretation, then there needs to be some kind of15

flag raised to say, "Okay.  We're going to change the16

rules on you now."  17

The roof structure.  We just talked about18

that.  Strike that.19

The mezzanine, we talked about the20

mezzanine.  This is the same mezzanine that's been21

approved in other cases.  It is not a story.  The22

Office of Planning report indicates that they find23

some fault in the fact that it is at the front of the24

building.  There's nothing in the definition of25
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mezzanine that says it cannot be in the front of the1

building.  There's nothing that says it can't have a2

window.  The fact that it has a window and appears to3

the front as maybe a fourth story, it's within the 40-4

foot height and it's a mezzanine.  The architect5

testified it doesn't exceed one-third of the area of6

the floor below, notwithstanding any attempt to7

calculate otherwise without calculations or without8

dimensions.  The architect testified to the height,9

the size of it.  It is not a story.  10

Section 401.3, we believe that we do meet11

the test.  I think we talked about that in the12

beginning, so I won't repeat that.13

What we have here is a consistently14

applied and interpreted provisions of the Zoning15

Regulations.  We have consistent interpretations by16

the zoning administrator, consistent applications by17

this Board as to the issues that we're discussing with18

you here today.  We have a consistent interpretation19

of Section 2514.2.  We have a longstanding20

interpretation by the zoning administrator's office of21

that section, as well as mezzanines.22

What we have here is a project.  This23

project, the genesis of this project in part was due24

to those early discussions with the Office of25
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Planning, which said here's a way that you can achieve1

what you're trying to achieve.  Use this section of2

regulations.  Use 2514.2.  Now, we are a year later3

where that interpretation is not -- we're hearing that4

they like the project, but they don't like the way5

we're getting to the project.  Well, the way we're6

getting to the project, the way that Mr. Adler and his7

partner have invested in this, Mr. Adler mentioned8

that he wouldn't have been here, wouldn't have spent9

all this time and effort and money if this10

interpretation wasn't made available or wasn't11

advocated by both the Office of Planning and supported12

by the zoning administrator in the early discussions.13

So, what we have is changing14

interpretations.  Mr. Robertson talked about the need15

to have consistent interpretations of the Zoning16

Regulations.  We cannot have a change in the rules of17

the game in the middle of an application like this.18

The Board, the city should consistently apply those19

regulations the way they've been applied and20

interpreted longstanding unless there's some reason21

shown to change that interpretation.  And I don't22

believe that we have any rational reason shown to23

change that interpretation.  The fact that people want24

to do it, think it's time for something new and fresh,25
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is not by itself a reason to change an interpretation.1

We have the support of the community.  We2

have the support of the ANC.  As Mr. Adler testified,3

in collecting letters of support for the Historic4

Preservation Review Board project, there are many,5

many letters of support for that project by the6

council, by a number of organizations.  We didn't7

bring them before you today because they apply to the8

HPRB and frankly we didn't think we needed them.  But9

suffice to say they exist and Mr. Adler testified as10

to them.  We have support from the community.  We've11

got support from the neighbor, Mr. Robertson, across12

the street who indicated people are looking forward to13

having this here.  We had testimony from the ANC14

Commissioner who mentioned that this would fit quite15

well with the neighborhood, that the neighborhood16

wants the retail to come down 12th Street, that they17

want this type of development on the project.  They18

want the retail.  They want the flats.  The 93-foot19

wide, 93-foot deep lots are not a problem, in his20

words.  21

So in sum, we have a lot of support.  We22

have no opposition from the community.  We have23

questions of interpretation by the Office of Planning24

which is certainly their right to do, and as Mr.25
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Cochran pointed out, is part of their job to1

constantly be vigilant and I applaud them for doing2

that.  And where would we be without them?  I say that3

with all sincerity.  But in this case, we respectfully4

disagree with their interpretation because of the5

longstanding interpretations that have been made by6

the Office of the Zoning Administrator, by this Board7

and those have been consistently replied upon by the8

development community in going forward with projects.9

And the fact that we had those interpretations,10

started down a road, made certain investments based on11

interpretations to how those interpretations change at12

this time, I believe would simply be unfair.  13

So with all that, we would respectfully14

request that you approve the application.  One thing15

we would like to ask and that is that, as Mr. Stewart16

mentioned, during the HPRB process, the most recent17

visit with the HPRB they asked that we work with staff18

to develop certain other items and Mr. Stewart19

testified as to what some of those items were.  We20

would like if you are inclined to approve this21

application the flexibility, as you have granted in22

other cases and as the Zoning Commission has also23

granted in other cases, the flexibility to make24

modifications to the plans in order to respond to25
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issues, to historic preservation issues and concerns1

with the caveat and with the understanding, as we2

know, that if those changes make a change in an area3

of relief, we'd have to come back to you.  That's not4

our intention, but I don't see anything as major as5

that, but we would ask for that flexibility with6

regard to the plans.7

And with that, that concludes our8

presentation.  Thank you for your time and we9

respectfully request that you grant the application.10

Thank you.11

CHAIRMAN GRIFFIS:  Thank you very much.12

That was an excellent case presentation.  An awful lot13

for the Board to take in.14

What I'd like to do is set this for15

decision making, but I'll allow you the opportunity if16

you want to respond to some of the issues that have17

come up if you need to or believe that additional18

briefing on the mezzanine issue is appropriate, then19

so be it.  Of course this was a self-certified aspect,20

the mezzanine was not very well brought forward as21

requiring -- it's an element that was brought up and22

it would obviously change fundamental calculations, so23

if the applicant believes it's required.  24

The other aspect is just the final25
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dimensions for that space showing that it does comply1

with the one-third square footage.  2

Other than that, I have sheet 6-A was sent3

in to the record.  Copies were provided.  I noted SK4

6, which was the large -- is that the same?  It's not5

really the same, but it's the same information, is6

that correct, on the big board?7

MR. STEWART:  SK 6-A?8

CHAIRMAN GRIFFIS:  Yes.9

MR. STEWART:  SK 6-A you're referring to?10

CHAIRMAN GRIFFIS:  Right.11

MR. STEWART:  Yes, this essentially is a12

big board, but it's been modified.  The handicapped13

unit has been modified in the kitchen area.14

CHAIRMAN GRIFFIS:  I see.  Okay.  So 6-A15

is the final or the as far along as we are here?16

MR. STEWART:  Correct.17

CHAIRMAN GRIFFIS:  The most recent18

drawing?19

MR. COLLINS:  Correct.20

CHAIRMAN GRIFFIS:  Okay.  That's all I21

have in notes.  Let me ask Ms. Bailey if she's aware22

of anything else that we went through that we might23

want to bring into the record.24

MS. BAILEY:  No, Mr. Chairman.25
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CHAIRMAN GRIFFIS:  Other board members,1

anything else that we were requesting?2

(No audible response.)3

CHAIRMAN GRIFFIS:  Okay.  Let's run4

through a few scenarios.  It's 6:00.  I'd like to get5

out of here and send you all home for dinner.  Let's6

set a schedule for decision making on this.  7

Mr. Collins, I would propose that we also8

ask you for -- I was thinking of a proposed order,9

draft order.  I'm not anticipating.  My hesitation is10

only this, that -- well, there it is.  We'll give you11

the opportunity to submit that in with also the12

additional calculations and around the issue of the13

mezzanine.  Let's look at the time to do that.  14

Our next decision making is January.15

We're at the first of December.16

MR. COLLINS:  When would the transcript be17

available?18

CHAIRMAN GRIFFIS:  It's going to be19

available in two weeks.  20

It would put us to a decision making on21

the 10th of January, the first, at 9:30 for our public22

meeting.23

MR. COLLINS:  And may I ask, you're asking24

for clarification on the mezzanine.  You wanted the25
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dimensions of the space and other examples of1

mezzanine interpretations.  Is that what you said?2

No?3

CHAIRMAN GRIFFIS:  No, I was not clear.4

But to be clear, the exact calculations, we need that.5

That's definitive.  And then I'm leaving the record6

for you to address the mezzanine issue as you see is7

needed.  I'm not sure that I was feeling anything from8

the Board or getting an impression from the Board that9

there is specific elements that need to be decided or10

addressed on this, but allow you the opportunity to do11

that.  12

Are you submitting in the cases 17246 and13

17001?14

MR. COLLINS:  The cases are before you.15

I have the --16

CHAIRMAN GRIFFIS:  We have then in17

already?18

MR. COLLINS:  I have the cases, but I19

don't have -- submitted is the OP report, which is20

some place. 21

CHAIRMAN GRIFFIS:  Okay.  Oh, I see.22

That's the big piece that came in.  Is that right?23

MR. COLLINS:  Yes, seven or eight cases24

came in.  I have the OP report, if you'd like that as25
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well.1

CHAIRMAN GRIFFIS:  Okay.  So we have all2

that in, so that's not a problem.  Okay.  So need to3

look at this also.  Okay.  Anything else?4

VICE-CHAIR MILLER:  Is it just one OP5

report that you're referring to?  You referred two6

cases, but only one OP report?7

MR. COLLINS:  That's right.  I was only8

able to get the one OP report.9

VICE-CHAIR MILLER:  Okay.  10

MR. COLLINS:  You don't have it and I have11

it in my hand.  Would you like it?12

VICE-CHAIR MILLER:  Yes.13

MR. COLLINS:  Okay.  14

VICE-CHAIR MILLER:  Sure.  Thank you.15

CHAIRMAN GRIFFIS:  All right.  That's16

17246, right?17

MR. COLLINS:  Yes.  That's right.  17246.18

CHAIRMAN GRIFFIS:  Okay.  Okay.  Very19

well.  Is there anything else?20

MR. COLLINS:  No, sir.21

CHAIRMAN GRIFFIS:  Anything else we need?22

(No audible response.)23

CHAIRMAN GRIFFIS:  So, Ms. Bailey, do we24

want to have that in -- let's just look at the25
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schedule for submission because it may not be exactly1

a week before or that Thursday before as we're into2

New Years.  Ms. Bailey, you can advise that Thursday3

before?  Looks to be the 5th, the Thursday before, Mr.4

Collins.  So we'll do the 4th, which will be the 3rd.5

Is that problematic to do that at 3:00 by January 3rd?6

Or we'll do the 4th.  7

MR. COLLINS:  Fourth would be better.8

CHAIRMAN GRIFFIS:  Mr. Moy, Ms. Bailey,9

any difficulty with doing that?  That's the 3rd by --10

the 4th rather, that Thursday at 3:00?11

MS. BAILEY:  That's fine, Mr. Chairman.12

CHAIRMAN GRIFFIS:  Yes.  Okay.  13

MS. BAILEY:  And just to reiterate, the14

decision is January 10th at your public meeting.15

CHAIRMAN GRIFFIS:  Right.  Excellent.16

Okay.  Anything else then?  Any clarifications?  Mr.17

Collins, you're all set?18

M R .  C O L L I N S :  19

(No audible response.)20

CHAIRMAN GRIFFIS:  Good.   Thank you very21

much.  Ms. Bailey, Mr. Moy, any other business for the22

Board this afternoon?23

MS. BAILEY:  Good evening, sir.24

MR. MOY:  No, not at all.  Staff would25
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appreciate the box of witness cards back from the1

Office of Planning.2

CHAIRMAN GRIFFIS:  That's right.  Check3

his pockets before he goes.  4

Very well.  Thank you all very much.  We5

appreciate your patience and excellent case6

presentation.  We will perhaps see you on the 10th.7

If not, or even if not so, we will go ahead and8

deliberate on that.  Thank you all very much.  Let's9

adjourn now.  10

(Whereupon, the hearing was concluded at11

6:08 p.m.)12
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